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IND Consultation – 

Implementation of Council Directive 2003/9/EC of 27 January 2003 Laying Down Minimum Standards for the Reception of Asylum Seekers.

Refugee Action thanks the Government for this opportunity to respond to the above consultation on the UK’s interpretation of the Commission’s directive on reception conditions for asylum seekers. Refugee Action has been responsible for running Emergency Accommodation in the South West, South Central, North West and East Midlands since the advent of NASS. We also provide frontline advice and information for asylum seekers in relation to NASS support and for those who have recently arrived in the UK - we currently see approximately 650 clients a week. As such we believe we are well placed to comment on the need for and practicalities of ensuring minimum standards for reception conditions.

We welcome the directive in so far as it may result in increased standards of reception in several countries. We are pleased to note the Directive’s explicit reminder in Article 4 that ‘Member States may introduce or retain more favourable provisions in the field of reception conditions’. We trust that the UK Government will recognise this Article and ensure that current UK standards are not reduced to meet the lowest possible standards allowed by the Directive. Indeed, in line with the stated aim of ‘ensuring that those genuinely fleeing persecution are given the protection they need’, we hope that the Government will seek to raise its standards in order to provide the best possible welcome for people in the vulnerable position of arriving in the UK having fled atrocities in their own country.

Many of the suggested actions in the proposed document are commendable – for example translation of IND information to ensure that asylum seekers whose first language is not English are able to understand the system the Government expects them to conform to. Respect for family unity is a vital part of a functional society and we are pleased to note that the Secretary of State accepts his overarching duty to house families together. However, we are concerned by other measures in the document and urge the Government to focus their efforts on adequately supporting applicants through a quick and fair decision making process instead of attempting to dissuade those fleeing violence and persecution from seeking asylum in the UK.

Please see below for more detailed commentary on certain sections of the Directive.

1. Requirement to provide support (Article 13)

We fully support the requirement that housing, food and other reception conditions necessary to ensure a healthy standard of living are made available to asylum seekers when they claim asylum. We are however concerned by the practical difficulties many face in trying to claim asylum. 

Location of asylum claims

This is largely due to the general requirement that asylum claims must be made at one of two Asylum Screening Units which are frequently a great distance from the area to which an individual is transported by an agent. Most regional Immigration Officers will not register asylum claims locally and a large number of people fleeing their countries do not have the money to pay for transport to an ASU. We urge the Government to meet their duties under the Refugee Convention and ensure that individuals are able to claim asylum in the UK by ensuring that asylum claims can be recorded regionally. 

Level of support

The consultation paper describes the level of support provided as one which must be ‘sufficient to ensure a standard of living adequate for the health of applicants and …capable of ensuring their subsistence’. This is a good opportunity for the Government to review their policy of providing only 70% of income support to asylum seekers. Income support is intended to be the lowest possible income on which people can maintain a healthy standard of living. We do not believe that the current asylum support rates which are 30% below this level are adequate to meet the criteria specified in the Directive. We urge the Government to review these levels and consider increasing them.

Community care needs

The directive also commits States to ensuring that ‘the standard of living is met in the specific situation of persons who have special needs’. Although we encourage the Government’s commitment to support those with community care needs by drafting a policy bulletin on this issue, we do not believe that the standard of living would be met if the majority of Community Care Assessments were postponed until a person was dispersed, as proposed in the draft bulletin. It is very difficult to ensure adequate living standards without first assessing what is needed to ensure them. Clients can be in Emergency Accommodation for months if not years before they are dispersed – we would urge that assessments take place as soon as possible after arrival in order to ensure people do not remain in unsuitable accommodation for lengthy periods of time.

The Directive mentions that material reception conditions may be provided in kind, or in the form of financial allowances or vouchers. We are pleased to note that the UK Government does not intend to reintroduce the stigmatic voucher system but will continue to provide cash support and/or full-board accommodation, as appropriate. We also back the Government’s decision to convert the current discretionary powers to support into obligations to fall in line with the Directive.

2. Accommodation (Article 14)

Families

The consultation document states the Government’s intention to ensure that it provides accommodation which enables asylum seekers to maintain family life. We support this statement and urge the Government to ensure that this applies not only to families where every member is supported by NASS but also to those who may receive a mixture of NASS and Local Authority support (for example where only one member of a family has community care needs). We also recommend that NASS allocate more family accommodation to enable faster dispersal for families – we would again remind the Home Office that many families stay in Emergency Accommodation for over 6 months or a year.

Legal representation

We are pleased to note the Directive’s specification that asylum seekers must be able to access appropriate legal advice. With the recent restrictions to legal funding, many asylum seekers tell us that they have been unable to find a solicitor who will represent them at initial and especially at appeal stage. We feel that the UK’s interpretation of the Directive does not go far enough to ensure adequate access to legal representation. We question whether it is possible for an asylum seeker to adequately instruct their legal representative in the short timescales allowed by the current legal funding restrictions. We urge the Government to investigate the impact of these restrictions on a person’s ability to present their asylum claim – we are concerned that they may not have enough time to gather evidence, especially if they have survived torture or have mental health needs – such information does not often come to light for several months so would not, under the new system, be collated in time for consideration as part of the asylum claim.

Moving accommodation

The directive specifies that asylum seekers will only be moved where necessary (point 4). In order to comply with this point, we believe that the Home Office should arrange in-region dispersal except in exceptional circumstances. We understand that the Government aims to ensure new applicants are not accommodated in London and the South East. However, there is no need for out-of-region dispersals if applicants are in Emergency Accommodation outside London and the South East. Indeed, we are concerned that an applicant’s mental health may be affected by a move from an area in which they are settled to dispersal areas where they know no-one and may face language difficulties.

The Directive specifies that legal advisers should be informed of an applicant’s move – however, in practice, most solicitors will not continue to represent a client who has moved out of their area. Similarly, clients find it very difficult to find a new solicitor in their dispersal area since the majority of the legal funding has often already been used by their original solicitor. Again, we advocate for in-region dispersal to ensure that applicants are not denied a fair asylum hearing.

According to current NASS procedures, if an applicant appeals out of time, and NASS support stops before the IAA or the IAT decide to consider the appeal, the applicant must reapply for NASS support as if they had just arrived in the UK. This involves moving from their dispersal accommodation into Emergency Accommodation until such time as more dispersal accommodation becomes available. This seems to us an unnecessary move – we believe the Government should simply reinstate support where the previous dispersal accommodation is still available.

Standards of accommodation

As outlined in the document, NASS should inspect properties regularly to ensure they meet the required standards. We are aware that this occurs in some areas however would very much welcome a more consistent approach to ensure NASS properties used for S95, S98 or S4 support are monitored regularly and meet all relevant regulatory standards.

Prevention of assault

The Home Office document does not refer to the section of the Directive that states ‘Member States shall pay particular attention to the prevention of assault within the premises’. We commend NASS for taking steps towards ensuring there are appropriate reporting procedures for such incidents – especially in relation to domestic violence and racist incidents about which they recently published two new policy bulletins. 

However, currently NASS will not guarantee to seek consent from the victim before pursuing any investigations (which may involve speaking to the alleged perpetrator). Although we understand NASS’s need to investigate incidents, the Home Office have accepted that the safety of the victim should be paramount. There is widespread acknowledgement that domestic violence and racist incidents are under-reported. We believe that this is due in part to victims’ concern that they will lose control of the situation if they report it, that the perpetrator will find out that they have done so and that their safety may be compromised. We urge NASS not to investigate any incident without the victim’s consent and until the victim has been re-housed and their safety is ensured.

3. Information (Article 5)

Access to information is vital for a person arriving in a new country with little or no knowledge of the asylum system they are part of. We are very pleased to note the Government’s commitment to providing information outlining benefits available to and expectations of asylum seekers within 15 days of their asylum claim. This is not currently the situation in several regions. We trust the Home Office will follow the directive’s instructions and also issue translated information on legal representatives and other relevant organisations.

For many years, the majority of information issued by IND has been in English only. We are pleased to note that IND intend to translate their information sheet. We believe that in pursuit of a smooth-running asylum system, IND should translate all letters sent to applicants into the applicant’s first language. We urge the Government to include this commitment in the document.

Residence and Freedom of Movement (Article 7)

The proposal states the Government’s intention to include under the Immigration Rules an obligation on applicants to notify IND of a change of address. Although we understand IND’s need to know where an applicant lives, we are concerned that this change may lead to situations where a person fleeing persecution who would otherwise be granted refugee status is refused asylum simply because they have not notified IND that they have moved accommodation. We suggest that IND do not change the process from its current state. 

We note the Directive’s instructions that ‘The applicant shall not require permission [to leave accommodation] to keep appointments with authorities and courts if his or her appearance is necessary’. To comply with this point, NASS would need to reconsider their policy on withdrawing support from people who are absent, miss a reporting requirement or fail to travel as a result of a court hearing, even where the applicant has not told IND of this prior to the hearing. 

We suggest that IND implement a new procedure for allowing applicants to leave allocated dispersal accommodation without penalties in certain situations and with permission (point 5 of the Directive).

4. Families (Article 8)

As stated above, we are pleased to note that this Article of the Directive ensures Article 8 of the ECHR obligations – the right to family life. We acknowledge that NASS does, on the whole, try to house families together and are pleased to note they will continue this policy. We trust the Government will improve working practices between NASS and the Local Authority to ensure that families who are supported by a combination of the two are also housed together.

However, we are very concerned indeed by the proposal that the definition of a family is limited to spouse or unmarried partner and minor children of the above who are unmarried and dependent. Currently IND recognises that families may not meet this narrow definition and attempts to house other dependent relatives together as well. For example, many families consist of a main applicant, their children and an elderly dependent relative who is unable to live independently. We would be loathe to see the Government splitting up such families, increasing costs to Local Authorities who would be obliged to support the older person with additional needs, and causing a possible breach of Article 8 ECHR. In many cultures, other relatives are considered an integral part of a family unit (for example, in some cultures, aunts play an equally important role in the upbringing of a child as the mother). We believe the definition of a family should take into consideration these cultural differences and include all dependent adult relatives as well as others forming the family unit.

To fall into line with increasing legislation in the UK to prohibit discrimination against people on grounds of their sexual orientation, we recommend that IND publishes a clear definition of a couple which includes both mixed-sex and same-sex couples. This would ensure that NASS recognises the right to family life for both heterosexual and homosexual couples, and houses such couples together. Currently it is at the discretion of the NASS caseworker which leads to inconsistent decisions.

5. Education (Article 10)

We fully support the Government’s commitment to ensure that asylum seeking minors have access to education. However, we are most concerned by the proposals to educate minors within accommodation centres. 

The Children Act is an overarching piece of legislation aimed to guarantee the best interests of the child. This should not be affected by immigration status. We believe that in the majority of cases it is in the best interest of the child to be educated as part of the mainstream education system in the UK. 

6. Employment (Article 11)

The document’s confirmation that asylum seekers can apply for permission to work after a year awaiting an initial asylum decision is welcome. Given that IND intends to decide asylum claims within two months, it seems logical to allow applicants to support themselves if there is a delay in this process. 

Following this logic, it seems appropriate that asylum seekers be allowed to apply for permission to work if IND are experiencing a delay, no matter how long it is. The Directive does not restrict the UK from reducing this time period – we suggest that applicants are able to apply for permission to work if they have been awaiting an initial decision for over 6 months. Equally, if the appeal is delayed as a result of IND or IAA backlogs, we suggest that applicants should be able to apply for permission to work even where their initial decision was made relatively quickly – the above principle applies as much to administrative delays at appeal stage as at initial decision stage.

7. Health Care (Article 15 and Article 20)

Refugee Action fully supports the Government’s stated attempts to increase asylum seekers’ access to the healthcare they need. We commend NASS for commissioning a review of current dispersal policies and practices in relation to healthcare needs and trust that this review will be independently researched and available to external stakeholders. We have certainly been told by many clients that they are unable to access the healthcare they need in their dispersal area. 

Article 15, point 1 of the Directive notes ‘Member States shall ensure that applicants receive the necessary healthcare which shall include, at least, emergency care and essential treatment of illness’. We are most concerned that although in theory asylum seekers can access healthcare, in practice it is often very difficult for them to find GPs, apply for HC2 forms and access community care or mental health assessments. This would be eased by two approaches – a simpler policy on eligibility for healthcare and both earlier and faster community care assessments.

Restrictions on access to healthcare

Health care staff must currently ascertain whether or not a person is eligible for care. This involves verifying their immigration status – a role for which they are not qualified. We urge the Government to ensure that everyone in the asylum process, whether current or former asylum seekers, can access the healthcare they need. We are seeing increasing numbers of people wrongfully denied care because health staff have misinterpreted their status.

Community care assessments

According to the NASS draft policy on community care assessments, applicants must wait until they are dispersed before being assessed, unless they have clear and urgent care needs (which are very difficult to define and may be difficult to recognise especially in relation to mental health needs). As a result, people may be housed in unsuitable accommodation for some time. Refugee Action does not believe that Community Care Assessments should be postponed until the individual is dispersed. We urge IND to work with the Department of Health to ensure that asylum seekers are assessed as quickly as possible, where requested, and allocated appropriate support. Without such action, we do not consider that the Government will meet the Directive’s requirement in point 2 of providing ‘necessary medical or other assistance to applicants who have special needs’.

8. Reduction or Withdrawal of Reception Conditions (Article 16)

Refugee Action recognises that NASS implements conditions of support and that asylum seekers are liable to have their support withdrawn if these conditions are breached. However, we are very concerned that the proposals reduce NASS’s current standards to the lowest possible level allowed by the Directive. If NASS aims to provide a support system that is practicable and respects the UK’s obligations under the ECHR, the Government should not in our view take some of the proposals forward, as outlined below.

a. Abandoning place of residence [Article 16(1)(a)]

We agree that the proposed interpretation of ‘abandoning’ a place of residence is not synonymous with the current NASS system whereby support can be withdrawn if a person is absent from their accommodation for over 7 consecutive days or more than 14 days in 6 months. We support the proposal to amend the Asylum Support Regulations so that support cannot be withdrawn in the above situation. The term abandon implies that a person is no longer in residence at all at a particular address (and has not simply changed accommodation but has left without any forwarding details or any known address).
As mentioned in the proposal, NASS would need to establish a system for reinstating support where appropriate should the individual make themselves known to NASS or other relevant bodies at a later occasion.

b. Complying with requests to provide information [Article 16(1)(a)]

It is difficult to envisage many situations where NASS cannot entertain an application for S95 support but where the applicant is still on S98 support. As a result we would like further explanation as to the situations IND anticipates this amendment relating to.

Information to move from S98 to S95 support

We recognise that NASS might wish to withdraw support for an applicant if they had, without success, repeatedly requested specific information from an applicant which they could reasonably be expected to possess and provide, and which NASS needed in order to decide whether the applicant was eligible for S95 support. However, we are wary of such a measure because of the many complexities attached to such a policy. Past experience has taught us that applicants frequently do not receive such letters (for example because the NASS database has not been updated) or understand them (since they are usually only in English). Such a system would need a fast appeals process and a thorough checking mechanism to ensure support is not withdrawn where the applicants cannot reasonably be held responsible for not providing such information.

Information in relation to the asylum claim

The Secretary of State has a duty to support asylum seekers. Currently, support is only stopped as a result of an action on the asylum application where a decision has been made as to asylum status. The document proposes to stop support where an applicant does not attend an asylum interview or provide information relevant to the asylum claim. However, this would happen anyway if the asylum claim was refused as a result of this inaction. We do not see a need to introduce a further step at this stage which would need oversight from an independent tribunal. It is likely to be a costly process since issues relating to asylum claims rely on legal representation – a decision related to support could not be made until the reasons for not providing such information had been heard in court in relation to the asylum claim. We believe it will be much cheaper and simpler to keep the asylum claim separate from the support system.

c. Concealing financial resources [Article 16(1)(b)]

As part of the NASS support application applicants must declare their financial resources. We do recognise that NASS expect these declarations to be accurate and may wish to recalculate the amount of NASS support an applicant receives if it comes to light that they have additional financial resources NASS were previously unaware of. However, to withdraw support entirely from such applicants may breach Article 3 ECHR in line with the Limbuela judgement – an applicant may have some financial resources but not enough to stop them from becoming destitute either immediately or in the near future. As an asylum seeker they have a legal right to be in the UK and as such the Government has a responsibility to ensure their Human Rights are not breached.

We recommend that NASS recalculates the amount a client should receive if additional financial resources come to light. In such a situation we trust that the burden of proof would be on the Secretary of State to prove that the applicant did have additional resources before demanding a refund or reducing support.

d. Breach of conditions (seriously violent behaviour) [Article 16(3)]

We note that support can only be withdrawn for seriously violent behaviour – not for more minor anti-social behaviour, as is the case currently. This will require an amendment to the Asylum Support Regulations to ensure that support is only withdrawn where is it deemed seriously violent. We suggest that this definition follows police definitions of seriously violent crimes.

Accommodation centres

The proposal states that an accommodation centre is ‘any place used for the collective housing of asylum seekers’ and that this definition means the majority of NASS dispersal accommodation for single people can be defined as accommodation centres. We strongly contest this definition – an accommodation centre is defined by the Home Office as the centres specifically set up to accommodate an asylum seeker from their entry to the UK until their asylum decision has been made. One such example is the accommodation center proposed in Bicester. ‘Accommodation centre’ has never been interpreted as general NASS dispersal accommodation. Indeed, Section 11 of the new Immigration and Asylum Act 2004 relies on this separation of definitions since it specifies that a local connection is created through NASS dispersal accommodation but not through an accommodation centre. 

According to the Directive then, support can only be withdrawn for breach of occupancy agreement if the perpetrator is in an accommodation centre – not in NASS dispersal accommodation. In NASS dispersal accommodation, support can be withdrawn if the applicant has demonstrated seriously violent behaviour – a change that will need to be reflected in an amended version of the ASR.

e. Other issues

Failure to travel

We agree with the proposal’s interpretation of this section of the Directive – that an offer of support for single people should be held open if a person fails to travel, following the current system for families.

Intentionally destitute

We back the proposed action to withdraw this section from the Asylum Support Regulations since it does not comply with the Directive.

Failure to claim asylum as soon as reasonably practicable

Since S55 of the NIA Act 2002 is now more rarely implemented, we urge the Government to withdraw this section entirely from an applicant’s ability to access support.

9. Community Care Needs [Article 16(4) and Article 17]

Withdrawing support

The Directive states that decisions must ‘be based on the particular situation of the person concerned, especially with regard to persons covered by Article 17’ – those with special needs, or community care needs. We believe that the proposals should include a duty to ensure that an assessment of community care needs has been carried out before the decision to withdraw support if any involved parties request such an assessment or if it appears to NASS that the individual may have community care needs. This would ensure that especially vulnerable individuals are not left destitute simply because they were not able to access an assessment. 

Such information may also be relevant in deciding whether to withdraw support. For example if a person is able to stabilize their behaviour if they have appropriate medication which they were previously unable to access, it may not be appropriate to withdraw support.

Please see above section 1 on community care needs for further discussion relating to the importance of ability to access community care needs as quickly as possible.

Suitability of accommodation

Currently there is no official process for asylum seekers to query NASS’s refusal to allow them to change address if the accommodation is no longer appropriate as a result of new or progressive community care needs. For example, a woman who had undergone surgery in the UK to address wounds inflicted through torture and rape in her country of origin was recently refused a request to change accommodation so that she could follow medical advice and bathe her wounds in salt water – her current accommodation had a shower instead of a bath.  The Asylum Support Adjudicators did not deem it within their jurisdiction since NASS had not withdrawn support. There was no official method of appealing such a decision. We believe that NASS should introduce an official procedure to reconsider requests in relation to type, adequacy or appropriateness of accommodation.

Minors and unaccompanied minors

We are pleased that IND intend to ensure that the best interests of the child are a primary consideration when implementing provisions involving minors. We trust that this will mean that families can be accommodated together if in the child’s best interest even where they do not meet the narrow definition of a family in the Directive. 

We urge the Government to apply this principle to age disputes and ensure that those who claim to be under 18 are treated as such until an independent assessment of age has been carried out by specialists in the Local Authority.

We suggest that IND reconsider their dispersal policy whereby families can be dispersed even where a minor has been in school in the original region for some time – we do not believe that such a policy is in the child’s best interests in the majority of cases. 

We query whether the stated intention to begin removing unaccompanied minors who have been refused asylum can be in the child’s best interests except in exceptional circumstances.

We very much commend the Government’s commitment to improving the tracing service for minors to find other members of their family and fully support the Home Office’s concession to reimburse Local Authorities for the costs of providing individual assessments of care needs for minors in their area. We urge the Government to ensure that minors turning 18 are able to access the Leaving Care services to which many are entitled.

10. Scope

The Directive instructs Member States to apply its provisions to claimants for asylum based on the Refugee Convention. However, it also allows them to extend this application to claims based on Human Rights (ECHR) grounds. The proposal states that the Government does not intend to do this – those applying for Humanitarian Protection or Discretionary Leave will not be party to the same safeguards as those applying on Convention grounds.

We are extremely concerned by this statement. Exceptional Leave to Remain and subsequently Humanitarian Protection and Discretionary Leave were created in recognition that a person may well undergo persecution and torture for reasons not covered by the Refugee Convention. It seems logical to extend the minimum standards for reception to those applying on such grounds – if we do not we are implying that the quality of life of a person who has been persecuted for example on grounds of their gender is less important than the quality of life of a person who has been persecuted on grounds of their religion. We urge the Government to apply the above standards to those applying on ECHR as well as Convention grounds.
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