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IND Consultation – 

New Legislative Proposals on Asylum Reform

Refugee Action’s Response

In relation to the general direction of broader policy, we very much welcome the Government’s move towards a settlement quota, and towards an exploration of voluntary return schemes to Afghanistan and Iraq, as to Bosnia and Kosovo before them. We welcome the fresh look taken at causes of refugee movement and methods of taking preventative action. We are pleased to see that the Home Secretary has begun a debate about pathways towards the ‘earned regularisation’ of people who remain in the UK but are unable to return to their countries or achieve recognised immigration status.

In relation to these proposals, we welcome the Government’s assertion that it is working towards an ‘efficient and speedy system’ which ensures ‘effective help for refugees who need our protection’. We commend the Government’s recognition of the importance of assessing the race equality impact of these proposals. We support the aim of working towards better quality immigration advice within the constraints that the principles of client confidentiality should always be adhered to and that asylum seekers should have access to the legal services necessary to adequately present their case within the complex area of asylum law. 

While we would very much support a fairer, faster system for assessing asylum appeals and allocating support for asylum seekers, we are concerned by the Government’s assertion that it is determined to ‘bear down on those who would seek to enter the UK illegally’. With an increase in border controls and visa restrictions imposed by the UK, those fleeing persecution find it increasingly difficult if not impossible to come to the UK through legal means. The 1951 Refugee Convention recognises that refugees have a right to enter a country illegally without being penalised for it –the UK Government is legally bound to do the same.

We understand the Government’s concern about the number of asylum applications but are greatly concerned that other aspects of policy development have been led by a perceived need to reduce these numbers. Home Office research shows that push factors are more influential than pull factors in the movement of refugee seeking populations. This year asylum applications halved, largely because of changes in Iraq and Afghanistan. However, concentration on numbers and on rightly targeting the growing amount of criminal smuggling and trafficking is in danger of bearing down on innocent asylum seekers whose main need and concern may be protection.

Asylum and Immigration Appeals System

Whilst we appreciate the Government’s desire to reduce the cost of legal proceedings related to immigration, we would suggest that this be addressed through a more consistent decision-making process that leads to fewer appeals being lodged. Time and again, studies have suggested that investment in the early stages of the asylum application process, both by the Home Office and by legal representation (e.g. that provided by RLC, IAS and others) will bear great fruit both in terms of the speed and cost-effectiveness of procedures and the fairness of decisions, and will save both effort and expense in the higher courts.

Merging of the two-tiered appeals system

We are concerned that this measure, combined with the Government’s new initiatives to restrict immigration solicitors’ access to legal funding, time spent on immigration cases, and access to the higher courts, will result in a system which refuses asylum to those in genuine need of protection simply because they have not had the opportunity for their case to be adequately heard.

There is already no automatic right to appeal to the IAT. An application for permission to appeal must be made in writing and permission is only given if there is a "real prospect of success" in the appeal. The IAT interprets this test strictly in practice and does not, therefore, hear appeals which are without foundation. 

It has been proven that since much of the decision-making takes place at the initial stages of the asylum claim, quality should be raised at this stage. However, the relatively high number of cases in which permission is given to appeal to the IAT indicates the need for a second appeal. As Justice Collins wrote in a recent article, ‘when it is appreciated that about 25% of all adjudicators’ determinations are given leave to appeal to the IAT, it will be appreciated that the standard is not as high as it should be’. The real danger is that this new system will, in reality, exclude those well-founded cases which at present do proceed to appeal hearing at the IAT, decreasing the fairness that the Government seeks to implement. Bearing in mind that decisions in asylum cases are often literally 'a matter of life or death', it is absolutely crucial that decisions are well made.

Without the current two-tiered appeals system, the Home Office would have returned many eventually successful asylum applicants back to their countries of origin, thereby breaching the UK’s obligations under the Human Rights Act. IND’s fact sheet on Asylum Policy recognises that ‘removal of a person from the UK to a country where they face a real risk of suffering treatment contrary to Article 3 would itself constitute a breach of Article 3 by the UK’.

Restricting access to the higher courts

Although good early representations and sound procedures should reduce the use of the higher courts, they are necessary as a safeguard, especially when considering the grave consequences of asylum decisions. We are therefore also concerned by the statement that the government is looking at ‘ways to restrict access to the higher courts’.

This measure seems unnecessary since the Administrative Court (to which applications for Judicial review and injunctions are directed) currently only grants permission to proceed to the strongest of cases. We have seen the need access to the higher courts in relation to Section 55 of the NIA Act 2002, where as Justice Maurice Kay said, ‘the main reason why the vast majority of [Judicial Review] applications are being made and are succeeding is that quite simply there is not in place an adequate and efficient decision making procedure.... This is what is so wasteful in terms of litigation costs and court time". 

Will the proposed restrictions to appeals also apply to the Government’s right to appeal against decisions to grant refugee status?
Undocumented Passengers

We are not aware of any evidence to show that those without documentation have fewer successful asylum claims or that they are less credible than those who arrive with documents. We are therefore concerned that this measure may ‘bear down on’ the very ‘refugees that need our protection’ that the Home Office seeks to help.

We are apprehensive about the lack of definition of what will be accepted as a ‘good explanation’ for being undocumented, and worried that people may find it hard if not impossible to gather the appropriate evidence to prove their explanation. For example, we are concerned that the following might not be considered ‘good explanations’:

1. Applicant passed through immigration control without Immigration Officer asking to see their papers

The High Court and the Court of Appeal have ascertained that this situation does arise in practice. However, in relation to Section 55, the Home Office have not accepted this as a reasonable explanation for not claiming asylum ‘as soon as reasonably practicable’, and asylum seekers have been refused support on this basis. We are concerned that the same situation would arise in relation to decisions as to whether a person is undocumented without good explanation.

2. Applicant could not access documentation

This may be because they were not in a position to or were too afraid to apply for it from the state that persecuted them. Others do not think it safe to return to their homes in order to pick up their travel documents – when fleeing for their lives it does not seem wise to return to a location where their persecutors may be waiting for them.

It may be because the UK has introduced visa restrictions that make it impossible for asylum seekers to reach the UK by legal means and with legitimate documentation. For example, Zimbabwean nationals had to apply for visas before coming to the UK, and as ‘refugee visas’ do not exist, those in need of protection had no legal route to the UK.

3. Applicant was brought to the UK by agents of whom they were terrified

The agents may have threatened them or their families with violence or with instant removal to their country of origin if they disobey the agent when passing through immigration control. In most cases where a person uses false documentation to travel with an agent, the agent holds on to the documents and the applicant only sees or handles the documents briefly, if at all. Agents also often tell claimants to destroy their documentation.

People who have been forced to flee their country due to persecution are often unable to speak English, are unaware of asylum procedures and are mentally traumatised as a result of their experiences. We consider it unreasonable to expect them to disobey the agent. These proposals would not restrict the activity of the agents but of asylum seekers in need of protection.

Criminal Offence of ‘being undocumented without reasonable explanation’

We are concerned that this would contravene the UK’s obligations under Article 31 of the 1951 Refugee Convention (the duty not to ‘impose penalties, on account of their illegal entry or presence, on refugees..’). 

Criminalising the absence of documentation also runs the risk of creating a new class of ‘super-agents’ who are able to produce a very high standard of forged documents.

We are apprehensive about the use of the word ‘reasonable’. Our experience of this phrase within the context of Section 55 of the Nationality, Immigration and Asylum Act 2002, is that there have been vastly differing interpretations of ‘reasonable’ which have led to costly and time-consuming court cases. 

As previously stated, we are not aware of any evidence that those without documents have less successful asylum claims than those with them.  It is likely therefore that many people who would ordinarily be granted asylum will instead be convicted of a criminal offence. The proposal that this perceived offence over a mere procedural matter should affect the credibility of an asylum claim concerns us greatly - it will reduce the chances of protection being granted to those who may genuinely be in need of it.

Criminal Offence to fail to co-operate with re-documentation

Since many people in the above situation will have no means with which to pay a fine, they are likely to face prison sentences. This will cause the Government great expense, and for many failed asylum seekers, it may in fact be a preferable option to the destitution they would otherwise face under the current system, with no access to support or accommodation.

We are concerned that people will be unable to prove that they were co-operating with the re-documentation process. For example, many embassies do not acknowledge applications for travel documents. 

Moreover, creating two new criminal offences specifically in response to the asylum system confirms the public mistrust of asylum seekers and serves to further alienate the same refugees that the Government recognizes are ‘in need of our protection’.

Safe Third Country

We welcome the global thinking around this and the Government’s attempts to tackle the root causes of asylum. We do applaud a recent focus on the means of raising standards of protection and humanitarianism in refugee hosting areas near the borders of refugee producing countries. However, we are very concerned that it would be illegal or breach Article 3 of the ECHR to remove people from the UK back to such areas. It is difficult to ensure that conditions would meet the high standards set by the ECHR. 

Even in Europe, different safe third countries have different interpretations of the European Convention on Human Rights and of the Refugee Convention. For example, in Germany people are only granted asylum where they fear persecution from the state. In the UK people can also be granted asylum where they fear persecution from other ethnic/ social groups.

Restricting Family Support

We welcome the recent regularisation of long-standing family claims, which seems a very sensible course of action.

While we appreciate that in general the Home Office cannot indefinitely support failed asylum seekers in the UK if they are able to safely return to their country of origin, there are many people who cannot return through no fault of their own. Support should be available for those that are not able to leave the UK, and those that the Home Office is not able to remove.
Section 4 Support

The proposals appear to extend the current situation for people who have come to the end of their asylum claim from single people to families. Currently, single people are usually only eligible for Hard Case (Section 4) support if they are physically unfit to leave the UK, if they sign up to a voluntary return programme or apply for travel documents. The current process has brought some practical difficulties to our attention which we would envisage will also apply to families if the proposals are introduced:

1. Finding out about Hard Case support
Many people do not know Section 4 (Hard Case) support exists. The asylum refusal letter does not currently mention it (though we hope that a recent court case wills rectify this), and solicitors are often not aware of it, so do not tell their clients about it. 

2. Refused support unless client agrees to return ‘voluntarily’ to a country to which IND has ‘no returns’ policy
The Government currently has a policy not to remove anyone to Zimbabwe, Somalia or parts of Afghanistan. However, Hard Case support is denied to most applicants from these countries unless they agree to return ‘voluntarily’. This stance in effect forces people to return since they cannot survive in the UK without support. We are concerned that this contradicts the Home Office's 'no forcible returns' policy.

We also consider the proposals to undermine the principles of voluntary return, which has been recognised as the most sustainable method of return. Voluntary Return allows those involved to make a free and informed choice about their future – a choice that they are committed to. This aspect of the process is negated by people being forced into ‘voluntary’ return in order to access support in the UK. 

Recent research has shown that the building of trust between the Home Office and refugee communities is vital to the success of voluntary return programmes. The proposals may lead to mistrust of the programmes amongst asylum seekers, reducing the number of applicants and forcing more people into a situation where they have no other option than to survive by illegal means. 

3. Difficulty in gathering evidence required
Clients need to gather a large amount of information in order to fulfil the criteria for support (doctor's letter which may cost up to £75, acknowledgements of travel document applications, proof that they have applied for Judicial Review etc). This can be difficult, especially when they are destitute.

It is often hard to prove that someone has applied for travel documents. If a client applies directly through the Immigration Service (IS), NASS can contact the IS directly to check (though this takes approx 3 days - 2 weeks). However, depending on the documentation requirements of the applicant's country of origin, clients may have to apply directly through their embassy, in which case they may never receive a letter confirming their application, or it may take several months to arrive.

We are concerned that the current system does not in practice allow for flexibility to support those with more complex cases (e.g. where the client cannot obtain proof that they have applied for travel documents).

4. Time taken for NASS to decide whether client is eligible for support
It currently takes approximately 3-6 weeks for NASS to decide whether someone should receive section 4 support. It can then take a further 2 weeks before accommodation and transport are arranged. As one of the criteria for receiving support is destitution, clients are often destitute during these two months. Again, we hope that a recent court case may help to rectify this issue.

5. Very little suitable accommodation
Hard Case accommodation is mainly single sex, and there is a shortage of it. There is very little provision for couples and even less for families.

Most successful applicants are accommodated outside their dispersal areas. We are concerned by the effect this has of severing links with any support structures/ friends that people have set up during their time in the UK and of disrupting children’s education by forcing them to move schools. For many clients contemplating returning to their country of origin is very stressful, and made more so by being separated from anything familiar - sent to a new city, living in very basic accommodation with no money or emotional support. The practicalities of organising a return home are made much more difficult by living in very basic accommodation in a new area.

We would encourage the Government to allocate people accommodation in the areas in which they previously lived, or to continue support in their existing accommodation for a period of time (if not until the date of departure) to allow people to make the arrangements necessary for their return. 

For many people not in a position to leave the UK, the above obstacles have led to a choice between an illegal means of survival or destitution. The proposals would simply extend this choice to families. 
Effect on Family Life

We believe that the reasons cited by the Secretary of State for granting 15,000 families the right to remain in the UK also apply to many families that would be affected by these proposals. As he said, ‘children from asylum-seeking families are especially motivated and doing well in schools’, and it makes no sense to ‘drag children out of school and people out of communities after so many years’.

The proposals would result in families who were previously supported under S17 of the Children Act being made destitute. The children in the family would be ‘in need’ due to lack of accommodation and so could be supported under S20 which says that Local Authorities shall support any child in need in their area if ‘the person who has been caring for him [is] prevented (whether or not permanently, and for whatever reason) from providing him with suitable accommodation or care.’

However, since parents cannot be supported under S20, families may be forced to split up in order to allow the child to be cared for. We are concerned that this would constitute a breach of both parents’ and childrens’ rights under Article 8 of the Human Rights Act – the right to family life. We fear that this forced separation could have serious adverse effects on a child’s mental health, especially in the knowledge that their family is destitute. The difficulty in finding appropriate foster parents for the separated children would be magnified in certain areas of the country where asylum seekers and other ethnic minorities are a very small proportion of the population. The proposals would therefore place an increased burden on Social Services departments.

The intent of legislation around children (from the original Homeless Person’s Act to the Children Act) has always been not to remove children from their families because of purely financial reasons. It is acknowledged that it is the child’s best interests that should guide any legislation affecting children and that it is generally in the child’s best interests to be brought up by their families.

The Office of the Immigration Services Commissioner

Since our area of expertise is not legal advocacy, we prefer not to comment on this section.

Race Equality Impact

The creation of two new criminal offences specifically related to immigration may well enhance the very stereotype we know the Home Secretary is anxious to avoid of asylum seekers as a ‘fraudulent, threatening’ group, out to exploit the system. This is likely to extend to people’s attitudes to ethnic minorities in general and be detrimental to race relations.

The removal of support to families would discriminate against asylum seeking children and their families. Alongside the UK’s reservation in the UN Convention on the Rights of the Child which excludes certain children from protection under the provisions depending on their immigration status, these measures further stigmatise asylum seeking children and contradict the principle that legislation involving children should act in the child’s best interests. They may also infringe Article 8 of the ECHR.

We consider it discriminatory to limit someone’s access to the higher courts based on their immigration status.

These proposals would punish asylum seekers for the activities of criminal traffickers. We must be very careful that asylum seekers are not marginalised as a result. Measures like this proposed legislation need to be balanced by resources and measures (e.g. citizenship and settlement) that aim to welcome people into local communities and the UK.
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