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AUSTRALIA
GENERAL
0.1

How many asylum claims are there per year?

Asylum seekers are persons who have fled their country and applied for protection as a
refugee under the 1951 Convention relating to the Status of Refugees, as amended by
its 1967 Protocol (the "Refugee Convention"). A person will only be considered to be
an asylum seeker if they are outside their own country and are unable or unwilling to
return as a result of a fear of being persecuted on grounds of their race, religion,
nationality, membership of a particular social group or political opinion. The Australian
Government has international obligations to ensure the human rights of asylum
1

seekers are respected and protected both in Australia and overseas. An asylum
seeker is considered to be a refugee if their application under the Refugee Convention
is successful.
Under Australia’s ‘Humanitarian Programme’ (the "Humanitarian Programme"),
Australia accepts a limited number of people each year who are refugees or have
special humanitarian needs. There are two main components of the Humanitarian
Programme: (i) offshore resettlement for those people determined to be refugees in
another country before they arrive in Australia (the ‘offshore component’); and (ii)
onshore protection for those people who have arrived in Australia with a valid visa or
have made a successful claim for asylum after their arrival (the ‘onshore component’).
In order for asylum seekers or refugees to be granted a visa by the Australian
Government, certain requirements must be satisfied which vary depending on the
particular class of visa sought. The classes of visa include but are not limited to the
following:

1

Australian Human Rights Commission, "Asylum seekers and refugees guide" (14 August 2015), Accessed 6 October 2015, Available at:
https://www.humanrights.gov.au/our-work/asylum-seekers-and-refugees/asylum-seekers-and-refugees-guide
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•

‘Protection Visa’ (subclass 866) – this visa is granted only to those persons in

Australia who engage Australia’s protection obligations because they are considered a
refugee as defined in the Refugee Convention or meet the restricted ‘Complementary
Protection’ criteria in the Migration Act 1958 (the "Migration Act"). A Protection Visa
will allow a successful applicant to live and work in Australia as a permanent resident
with access to Medicare and Centrelink services. Family members of a successful
2
applicant may also be eligible in certain circumstances ;
•

‘Refugee Visa’ (subclass 200) - this visa is granted to those persons who are

outside of Australia but are living outside their home country and are subject to
persecution in that country. Such persons are normally referred specifically to the
Australian Government by the UN High Commissioner for Refugees ("UNHCR"). A
successful applicant will be entitled to stay, work and study in Australia indefinitely.
Among other benefits, the visa entitles the holder to apply for Australian citizenship
3
after living in Australia for four years ;
•

‘In-Country Special Humanitarian Programme Visa’ (subclass 201) - this visa

may be granted to those persons who are living in their home country but are subject to
persecution in that country amounting to a gross violation of their human rights, and
they have not been able to leave that country. The visa entitles a successful applicant
to settle permanently in Australia. Often successful applicants will be 'proposed' by
certain family members. The degree of discrimination, the extent of links with Australia,
alternative resettlement options and the capacity of the Australian community may all
4
be considered in granting this visa ;

2

Australia Government Department of Immigration and Border Protection "Protection visa (subclass 866)", Accessed 6 October 2015, Available at:
http://www.border.gov.au/Trav/Visa-1/866-

3

Australia Government Department of Immigration and Border Protection "Refugee visa (subclass 200)", Accessed 6 October 2015, Available at:
http://www.border.gov.au/Trav/Visa-1/200-

4

Australia Government Department of Immigration and Border Protection "In country special humanitarian programme visa (subclass 201)", Accessed
6 October 2015, Available at: http://www.border.gov.au/Trav/Visa-1/201-
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•

‘Global Special Humanitarian Programme Visa’ (subclass 202) – this visa is

granted to persons who are living outside Australia and their home country and are
subject to substantial discrimination and human rights abuses in their home country.
Such persons must be proposed by any Australian citizen, organisation or permanent
5

resident. If successful, an applicant can live, work and study in Australia ;
•

Bridging Visas - these are temporary visas and there are a range of classes

which enable a person to stay in Australia while an application for one of the
6
substantive visas is being considered at different stages of the application process.
The statistics below relating to visa applications are provided by the Australian
Government based on a financial year ending on 30 June 2014.
In 2013–14, 72,162 persons lodged an application for an offshore humanitarian visa
7

under Australia’s Humanitarian Programme. Capacity under Australia’s Humanitarian
Programme in 2013-14 was set at 13,750 places, with 11,000 places allocated to the
offshore component, and the remainder to the onshore component.
In 2013–14, 13,768 visas were granted under Australia’s Humanitarian Programme,
(exceeding the planned level of 13,750). Of these, 47.2% were Refugee Visas and

5

Australia Government Department of Immigration and Border Protection "Global special humanitarian programme visa (subclass 202)", Accessed 6
October 2015, Available at: http://www.border.gov.au/Trav/Visa-1/202-

6

Australia Government Department of Immigration and Border Protection "Bridging Visas", Accessed 6 October 2015, Available at:
http://www.border.gov.au/Trav/Visi/Visi/Bridging-visas

7

Australian Government Department of Immigration and Border Protection "Australia's Offshore Humanitarian Programme: 2013-2014", (2014),
Accessed 30 June 2015, Available at: http://www.border.gov.au/ReportsandPublications/Documents/statistics/australia-offshore-humanitarianprogram-2013-14.pdf
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32.8% were visas granted under the Special Humanitarian Programme ("SHP"). The
remaining 20 per cent were Protection Visas and other visas granted onshore.
0.2

8

What percentage are allowed /refused at first
instance and allowed/refused on appeal, by

As stated above, between 2013 and 2014, 13,768 visas were granted under Australia’s
Humanitarian Programme. Temporary visa grants for refugees who arrived without a

nationality?

visa are in addition to this number.

9

10

Of the applicants for visas under Australia’s Humanitarian Programme in 2013-14 :
•

45% were from the Middle East;

•

28% were from Asia; and

•

27% were from Africa,

and 62.9% of all applicants were residing in Egypt, Lebanon, Jordan, Turkey or
Malaysia.
Of these, the percentage of applicants from each region who had their applications
11

granted was :
•

21.4% of applicants from the Middle East;

•

40.7% of applicants from Africa; and

•

62% of applicants from Asia.

8

Australian Government: Department of Immigration and Border Protection, "Australia's Offshore Humanitarian Programme: 2013-2014", (2014),
Accessed 30 June 2015, Available at http://www.border.gov.au/ReportsandPublications/Documents/statistics/australia-offshore-humanitarianprogram-2013-14.pdf. For a summary of the different forms of protection under SHP see http://www.border.gov.au/about/corporate/information/factsheets/60refugee

9

Refugee Council of Australia, "2014-15 Federal Budget in Brief: What it means for refugees and people seeking humanitarian protection" (2014)
Accessed 30 June 2015, Available at http://www.refugeecouncil.org.au/r/bud/2014-15-Budget.pdf, p. 1.

10

Australia’s Offshore Humanitarian Programme 2013-14, available at:
http://www.border.gov.au/ReportsandPublications/Documents/statistics/australia-offshore-humanitarian-program-2013-14.pdf

11

Australia’s Offshore Humanitarian Programme 2013-14, available at:
http://www.border.gov.au/ReportsandPublications/Documents/statistics/australia-offshore-humanitarian-program-2013-14.pdf
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In 2013-14, offshore visas were granted to persons born in the following regions, as a
12

percentage of the total :
•

50% to persons born in Asia;

•

35% to persons born in the Middle East; and

•

15% to persons born in Africa.

2,752 visas were granted to onshore applicants, 545 to Illegal Maritime Arrivals
13
("IMAs") and 2,207 to Non-IMAs.
10,624 onshore applications were lodged for Protection Visas in 2013-2014 (9,646
Non-IMAs and 978 IMAs). These statistics are subject to official revisal.

14

In 2013-2014, 2207 Protection Visas were granted to Non-IMAs and 545 to IMAs.

15

The final grant rates for Non-IMAs in terms of citizenship in 2013-2014:
•

Pakistan – 73.5%;

•

Egypt – 82.4%;

•

Iran – 87%;

•

Iraq – 84.1%;

•

Afghanistan – 97.5%; and

12

Australia’s Offshore Humanitarian Programme 2013-14, available at:
http://www.border.gov.au/ReportsandPublications/Documents/statistics/australia-offshore-humanitarian-program-2013-14.pdf

13

Australia’s Offshore Humanitarian Programme 2013-14, available at:
http://www.border.gov.au/ReportsandPublications/Documents/statistics/australia-offshore-humanitarian-program-2013-14.pdf

14

Australia’s Offshore Humanitarian Programme 2013-14, available at:
http://www.border.gov.au/ReportsandPublications/Documents/statistics/australia-offshore-humanitarian-program-2013-14.pdf

15

Australia’s Offshore Humanitarian Programme 2013-14, available at:
http://www.border.gov.au/ReportsandPublications/Documents/statistics/australia-offshore-humanitarian-program-2013-14.pdf
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•

Lebanon – 29.6%.

16

There are no statistics available in relation to the percentage of persons refused visas
on appeal, by nationality.
The remainder of this report will focus mostly, if not exclusively, on the onshore
component. In other words, those who have arrived in Australia and are now seeking
protection.
0.3

What are the most prevalent nationalities in the

The persons granted the most visas in 2013-14 based on country of residence as a

asylum claims being received?

percentage of the total, were:

17

•

Pakistan, with 14%;

•

Turkey, with 9.3%;

•

Malaysia, with 9.1%;

•

Syria, with 8.4%; and

•

Lebanon, with 7.6%.

Boat arrivals originated mainly from three countries in 2012-13:
•

Sri Lanka (27%);

•

Iran (24%); and

•

Afghanistan (20%) in 2012-13.

Smaller numbers originated from Pakistan and Iraq.

16

Australia’s Offshore Humanitarian Programme 2013-14, available at:
http://www.border.gov.au/ReportsandPublications/Documents/statistics/australia-offshore-humanitarian-program-2013-14.pdf

17

Australia’s Offshore Humanitarian Programme 2013-14, available at:
http://www.border.gov.au/ReportsandPublications/Documents/statistics/australia-offshore-humanitarian-program-2013-14.pdf
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The highest percentage of plane arrivals were from China (13.7%) and India (11.9%).

18

BENCHMARK 1 - TIMELY ADVICE AND INFORMATION
1.1

Is there any legislative or policy power/obligation
on the state to provide publically funded advice and
information about the asylum system to people

Advice and information is available under the Immigration Advice and Application
Assistance Scheme ("IAAAS").

making an asylum claim?
1.2

What are the eligibility criteria (if any) for accessing
this advice/information? (e.g. merits of claim,

Free migration advice and help with the application is available under the IAAAS but
only if the person is in financial hardship due to a variety of reasons including: non-

means testing)

English speakers, gender and other inequality barriers, illiteracy, disability, harm
resulting from family violence or are in a remote location. Therefore, the person must
be disadvantaged financially and disadvantaged in another, specific way.

19

The IAAAS is also only available to non-citizens who arrived in and entered Australia
lawfully with a valid visa. However, limits on IAAAS expenditure and the relative
strength of claims for a visa can result in a refusal to assist a person who meets the
eligibility criterion. For example, if a person has no reasonable claims for protection and
20
is seeking protection as a refugee.
Certain health checks and character requirements (section 501 of the Migration Act)
must also be satisfied.

18

.id The Population Experts, "What impact do asylum seekers have on Australia's migration", (9 January 2015), Accessed 24 July 2015, Available at:
http://blog.id.com.au/2014/population/australian-demographic-trends/what-impact-do-asylum-seekers-have-on-australias-migration-finished/

19

Australian Government Department of Immigration and Border Protection, "Protection Visa (subclass 866)", (10 February 2015), Accessed 30 June
2015, Available at: http://www.border.gov.au/Trav/Visa-1/866 - under 'Visa Applicants' - 'Help to prepare your application'.

20

Australian Government Department of Immigration and Border Protection, "Fact Sheet 63 - Immigration Advice and Application Assistance Scheme",
(13 February 2015) , Accessed 30 June 2015, Available at: http://www.border.gov.au/about/corporate/information/fact-sheets/63advice
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The funded assistance stops when an individual is either granted the visa or both the
Department of Immigration and Border Protection (the "Department") and the relevant
review tribunal (usually the Refugee Review Tribunal) have found that an individual
does not meet the criteria for the grant of a visa. The IAAAS is not available to persons
21
seeking judicial review or requesting ministerial intervention.
1.3

At which stages of the asylum process are people

Under the IAAAS Scheme, ‘registered migration agents’ can help the person complete

eligible for asylum advice/information?

and submit the initial visa application, liaise with the Department and explain any
22
decision reached.
Migration agents are required to be registered with the Migration Agents Registration
Authority (the "Authority”) ("Registered Migration Agents"). A person who is not
registered with the Authority as a Registered Migration Agent may not provide
immigration assistance.
To assist those in applying for protection the Department has created the Protection
Application Information and Guides to encourage accurate and comprehensive claims
up front during the initial visa application process.

23

Since 31 March 2014, access to the IAAAS for anyone requesting the review of a
Protection Visa refusal will not be funded by the Government. The applicant may
source and pay for their own privately engaged migration agent if they wish to lodge

21

Australian Government Department of Immigration and Border Protection, "Protection Visa (subclass 866)", (10 February 2015), Accessed 30 June
2015, Available at: http://www.border.gov.au/Trav/Visa-1/866 - under 'Visa Applicants' - 'Help to prepare your application'.

22

Australian Government Department of Immigration and Border Protection, "Fact Sheet 63 - Immigration Advice and Application Assistance Scheme",
(13 February 2015), Accessed 30 June 2015, Available at: http://www.border.gov.au/about/corporate/information/fact-sheets/63advice

23

Australian Government Department of Immigration and Border Protection, "Protection Application Information and Guides", (28 May 2015), Accessed
30 June 2015, Available at: http://www.border.gov.au/paig

REFUGEE & ASYLUM PROCESSES  October 2015

DLA Piper  10

BENCHMARK 1 - TIMELY ADVICE AND INFORMATION
their own review application.
IAAAS providers can make applicants aware of their review options without assisting in
the review itself.
1.4

What proportion of people claiming asylum access
asylum advice/information (i) prior to their asylum
interview (ii) for an asylum appeal?

(i) There is no requirement to use IAAAS and most applicants lodge visa applications
24
without assistance. As a guide, in relation to Bridging Visas generally between
October and December 2012, a Registered Migration Agent was used just 10.2% of the
time in relation to 15,313 applications.

25

(ii) Advice under the IAAAS is not available in relation to appeals.
1.5

1.6

How is asylum advice/information funded? What

It is funded by the Department where the applicant meets the eligibility requirements or

body administers the funds? What is its
relationship to the body making asylum decisions?

by the applicants themselves if they wish to do so. The Australian Government
administers the funds and the Department makes the asylum decisions.

What is the budget for providing asylum
advice/information?

In the budget allocated for 2014-15, AUD3 million was set aside for the IAAAS.

Which organisation(s) provide asylum
advice/information?

IAAAS providers can be commercial migration advice businesses, legal aid offices or
26
community-based organisations, including migrant resource centres. They are not
employed by the Australian Government and are independent bodies but migration
agents must be registered with the Department.
If non-citizens wish to access immigration assistance beyond the IAAAS, they can pay
for a Registered Migration Agent personally or seek pro bono services.

24

Australian Government Department of Immigration and Border Protection, "Fact Sheet 63 - Immigration Advice and Application Assistance Scheme",
(13 February 2015), Accessed 30 June 2015, Available at: http://www.border.gov.au/about/corporate/information/fact-sheets/63advice

25

Australian Government Department of Immigration and Border Protection, "Migration Agent Statistics October - December 2012", Accessed 30 June
2015, Available at: http://www.border.gov.au/ReportsandPublications/Documents/statistics/migration-agent-stats-oct-dec-2012.pdf

26

Australian Government Department of Immigration and Border Protection, "Fact Sheet 63 - Immigration Advice and Application Assistance Scheme",
(13 February 2015), Accessed 30 June 2015, Available at: http://www.border.gov.au/about/corporate/information/fact-sheets/63advice
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IAAAS is distinct from free general legal aid funded by Commonwealth or State and
Territory governments and from any pro bono service which some law firms or
27
migration agents (including IAAAS providers) may offer.
Where persons cannot afford a registered migration agent, the following bodies may be
available to help:
•

National Association of Community Legal Centres;

•

Immigration Advice and Rights Centre Inc. (NSW);

•

Refugee and Immigration Legal Centre Inc. (Vic.);

•

Refugee and Immigration Legal Service (Qld);

•

a Community Legal Centre; or

•

local Migrant Resource Centres.

28

Financial and skilled resource is a significant problem for most, if not all, of these
providers.
1.7

29

How is this advice/information provided? (e.g. faceto-face advice, telephone advice, group sessions

IAAAS providers offer advice in person, by telephone, in groups or individually.

etc.)

One of the leading providers in New South Wales provides Group Sessions and
30
Community Information Sessions.

27

Australian Government Department of Immigration and Border Protection, "Fact Sheet 63 - Immigration Advice and Application Assistance Scheme",
(13 February 2015), Accessed 30 June 2015, Available at: http://www.border.gov.au/about/corporate/information/fact-sheets/63advice

28

See also http://www.border.gov.au/about/corporate/information/fact-sheets/63advice for service providers.

29

Australian Government Department of Immigration and Border Protection, "Protection Visa (subclass 866)", (10 February 2015), Accessed 30 June
2015, Available at: http://www.border.gov.au/Trav/Visa-1/866 - under 'Visa Applicants' - 'Help to prepare your application'.

30

Playfair: Visa and Migration Services, "Immigration Advice and Application Assistance Scheme (IAAAS)", Accessed 30 June 2015, Available at:
http://www.playfair.com.au/humanitarian/iaaas/
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1.8

Is the provision of advice/information proactive

In the limited circumstances where advice is available, it does appear to be proactive.

(and designed to assist people to be prepared for
the process) or reactive (at the point they have a

For example, the Department’s website states:

problem and only focussed on that problem)?

“Advice may cease when a telephone or face-to-face conversation ends because, for
example, the person seeking advice understands whether or not they are eligible to
apply for a visa and the visa application processes they can follow, without further
assistance. In some cases, this advice may need to be followed by assistance in
preparing and lodging a visa application and this assistance may cease once the visa
applied for has been granted or refused”.

31

This clearly envisages information being

provided in preparation for the process.
In addition, under section 276(b) of the Migration Act “immigration assistance” includes,
for example, “advising the visa applicant or cancellation review applicant about the visa
application or cancellation review application” which indicates that this advice is
available at a very early stage and not only when complications or difficulties have
arisen.
1.9

Who monitors the quality of asylum

There is a Code of Conduct for Registered Migration Agents (the "Code of Conduct")

advice/information? How is the quality of asylum
advice/information monitored? Who is responsible

which is set out in section 314 of the Migration Act and is prescribed in Schedule 2,
Regulation 8 of the Migration Agents Regulations 1998 which is to be upheld in relation

for ensuring the implementation of
recommendations about the quality of asylum

to all advice given. The Code of Conduct governs a range of obligations imposed on
the Registered Migration Agent, such as: interaction with clients; fees; responsibilities

advice/information?

to other agents; employees; record keeping; and complaints made against the Agent.

32

33

31

Australian Government: Department of Immigration and Border Protection, "Fact Sheet 63 - Immigration Advice and Application Assistance Scheme",
(13 February 2015), Accessed 30 June 2015, Available at: http://www.border.gov.au/Trav/Visa-1/866-

32

Australian Government: Department of Immigration and Border Protection, "Fact Sheet 63 - Immigration Advice and Application Assistance Scheme",
(13 February 2015) Accessed 30 June 2015, Available at: http://www.border.gov.au/Trav/Visa-1/866-

33

Australian Government: Office of the Migration Agents Registration Authority, "Code of Conduct and Practice Guidelines", Accessed 30 June 2015,
Available at: https://www.mara.gov.au/becoming-an-agent/professional-standards-and-obligations/code-of-conduct/
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The Code of Conduct requires Registered Migration Agents to be up-to-date on all
aspects of Australian immigration law and to be frank and honest with a client about
34
their prospects of success.
The Migration Agents Registration Authority (the "Authority”) is responsible for
ensuring that the Code of Conduct is adhered to and migration agents are required to
be registered with the Authority.
The Authority may impose an administrative sanction (ranging from a caution to
suspension of registration) on any Agent found to be in breach of the Code of
35
Conduct. There is, however, no specific criminal liability for breaching the Code of
Conduct.
1.10

Is there a process for people who want to complain
about the asylum advice/information they have

If an applicant is unsatisfied with their Registered Migration Agent, a complaint can be
36
made to the Authority. The visa application is processed separately from any

tried to access/have received? Which body
administers it? What is their relationship to the

complaint and is treated confidentially.

organisations providing asylum advice/information?

Under section 316(1)(b)-(d) of the Migration Act the Authority must monitor the conduct

How often is the complaints process used? What is
the outcome?

of the agents, investigate complaints and take disciplinary action where appropriate
and has wide powers available to perform these functions under section 317 of the
Migration Act.

34

Australian Government Office of the Migration Agents Registration Authority, "Code of Conduct for registered migrations agents", (Current from 1 July
2012), Accessed 30 June 2015, Available at: https://www.mara.gov.au/media/95420/Code_of_Conduct.pdf Para 2.5 and 2.

35

Australian Government Office of the Migration Agents Registration Authority, "Code of Conduct for registered migrations agents", (Current from 1 July
2012), Accessed 30 June 2015, Available at: https://www.mara.gov.au/media/95420/Code_of_Conduct.pdf Para 1.1 - 1.7 and 1.12

36

Australian Government Department of Immigration and Border Protection, "How do I report a problem with a registered migration agent?", (17
February 2015), Accessed 30 June 2015, Available at: http://www.border.gov.au/Lega/Lega/Form/Immi-FAQs/how-do-i-report-a-problem-with-aregistered-migration-agent
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The Department and the Tribunals can refer matters to the Authority. Three such
matters were referred by the Tribunals in 2013-2014. The Authority is a government
body and, as stated, IAAAS providers are independent bodies.
A report published by the Department stated that “In 2013–14, 433 complaints were
received or re-opened and 398 complaints were finalised. Of the complaints finalised,
77.8 per cent were finalised in less than six months and 94.3 per cent were finalised in
less than 12 months, meeting service standards. The number of complaints on hand at
30 June 2014 was 212”.

37

In 2009–10, the Office of the Authority undertook a data cleansing exercise and
consolidated reporting of all complaints. They received 499 new complaints and
finalised 424. 14 complaints resulted in sanctions against eight agents. There were
38
also 67 warning and corrective action letters issued.

BENCHMARK 2 - ACCESS TO QUALITY LEGAL ADVICE AND REPRESENTATION
2.1

Is there a role for a legal representative in the
asylum determination process?

Yes, section 277 of the Migration Act clearly envisages this (see 2.6 below).
Furthermore, under section 256 of the Migration Act, persons under immigration
detention must be provided (on request) with “all reasonable facilities for making a
statutory declaration for the purposes of the Migration Act (including the provision of
application forms for a visa) or for obtaining legal advice or taking legal proceedings in

37

Australian Government: Department of Immigration and Border Protection, "Office of the Migration Agents Registration Authority", Accessed 30 June
2015, Available at: (https://www.mara.gov.au/media/352209/office_of_the_mara_annual_report_2013_14.pdf

38

Australian Government: Department of Immigration and Citizenship, "Office of the Migration Agents Registration Authority", Accessed 30 June 2015,
Available at: http://www.immi.gov.au/about/reports/annual/2009-10/html/outcome-1/omara.htm
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relation to his or her immigration detention” by the person responsible for their
detention.
2.2

Is there any legislative or policy power/obligation
on the state to provide publically funded legal

Under the IAAAS, funding is available for legal representation (i.e. application
assistance - assisting in the completion and management of application lodging) or

advice/representation to people making an asylum
claim?

legal advice (where the IAAAS provider acts in an advisory capacity for the person).
See 1.1 above.

2.3

What are the eligibility criteria (if any) for accessing
asylum legal advice/representation? (e.g. merits of
claim, means testing)

See 1.2 above. The same eligibility criteria apply to legal advice under the IAAAS.
Persons will have to access legal advice at their own expense if they do not meet the
eligibility criteria for IAAAS.

2.4

At which stages of the asylum process are people

As with general advice and information, the scheme provides legal aid for the applicant

eligible for asylum legal advice/representation?

at the initial application stage but not for merit review or judicial review stage.

What proportion of people claiming asylum access
asylum legal advice/representation (i) prior to their

(i) The statistics are clearer in relation to migration agents but not all migration agents
provide legal advice. However, many migration agents are legally qualified and the

asylum interview (ii) for an asylum appeal?

statistics in 1.4 may provide some guidance on this.

2.5

39

40

(ii) Legal advice is not available for appeals under the IAAAS. More than 30% of
Refugee Review Tribunal cases involve applicants who are not represented.
2.6

What kinds of legal work are included (e.g. witness
statements, representation etc.) and what is
excluded, either formally or in practice?

41

Section 277 of the Migration Act envisages that ‘immigration legal assistance’ includes
preparing for proceedings before a court in relation to the visa application; representing
a visa applicant in proceedings before a court in relation to the visa application or any
other advice connected to the visa application. The section is therefore open-ended in
terms of the legal work included.

39

UNSW Australia, Andrew and Renata Kaldor Centre for International Refugee Law, "Legal Assistance for Asylum Seekers", (16 May 2014), Accessed
30 June 2015, Available at: https://www.mara.gov.au/media/138982/Office_of_the_MARA_Annual_Report_2009_10.pdf

40

Michael Jones - Solicitor, "Immigration Lawyers and Migration Agents - What's the difference", Accessed 30 June 2015, Available at:
http://www.migrantlaw.com/lawyers.htm

41

Australian Government - Migration Review Tribunal & Refugee Review Tribunal, "Legislation, policies and guidelines", Accessed 30 June 2015,
Available at: http://www.mrt-rrt.gov.au/Conduct-of-reviews/Legislation-policies-and-guidelines.aspx
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In Western Australia one such IAAAS legal provider CASE will prepare a protection
application for the client and, if required, will also attend the immigration interview and
become the authorised representative for all documentation from the Department.
In 2014, CASE lodged 34 Protection Visa applications which assisted a total of 57
people (the main applicant and their immediate family members).

42

CASE also lodged

26 appeals to the Refugee Review Tribunal in 2013-2014 with a success rate of around
43
45%.
2.7

How is it funded? What body administers the

See 1.5 above.

funds? What is its relationship to the body making
asylum decisions? What is the budget for providing
asylum legal advice/representation? How much of
a legal representative’s time does the budget allow
for?
2.8

Which organisation(s) provide asylum legal advice
/information? What qualifications are required for

Immigration legal assistance can be provided by a lawyer who may also be a
44
Registered Migration Agent.

people to provide asylum legal advice/information?
Who regulates this?

In Australia, as in most countries, a person who charges for legal services must not
only have legal qualifications but must also hold a current practising certificate. These
certificates are renewed each year subject to the lawyer having current professional
indemnity insurance and meeting other requirements such as completion of a certain
amount of continuing legal education and an independent external examination of any

42

The Humanitarian Group (Formerly Case for Refugees) Website, Accessed 20 July 2015, Available at: http://www.thehumanitariangroup.org.au/

43

The Humanitarian Group (Formerly Case for Refugees) Website, Accessed 20 July 2015, Available at: http://www.thehumanitariangroup.org.au/

44

Section 280(3), Migration Act.
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trust account he or she operates. If the lawyer has been disciplined, the practising
certificate may be refused or have special limitations placed on it.

45

Organisations such as the Asylum Seeker Resource Centre are independent and not
funded by the IAAAS whilst still providing free legal services and now expect higher
46

demand for these services with the announcement of the budget cuts. Most of the
legal providers, whether IAAAS funded or not, have very limited resources and
availability.
2.9

Who monitors the quality of asylum legal
advice/information? How is the quality of asylum

Under section 316(b) of the Migration Act, the Authority has the duty of monitoring “the
conduct… of lawyers in their provision of immigration legal assistance”.

legal advice/representation monitored? Who is
responsible for ensuring the implementation of
recommendations about the quality of legal advice
and representation?
2.10

Is there a process for people who want to complain

Under s316(e) of the Migration Act, the Authority has a duty to “investigate complaints

about the asylum legal advice/representation they
have received? Which body administers it? What is

about lawyers in relation to their provision of immigration legal assistance, for the
purpose of referring appropriate cases to professional associations for possible

their relationship to the organisations providing
asylum legal advice/representation? How often is

disciplinary action”. Where a Registered Migration Agent holds a practising certificate

the complaints process used? What is the

authority responsible for disciplining lawyers.

that enables them to practise as a lawyer the Authority can refer that agent to an

outcome?

BENCHMARK 3 - ACCURATE AND TIMELY DECISIONS
3.1

Has the country signed the 1951 Refugee

Yes, the Convention is incorporated under Australia's Humanitarian Programme. The

45

Michael Jones - Solicitor, "Immigration Lawyers and Migration Agents - What's the difference", Accessed 30 June 2015, Available at:
http://www.migrantlaw.com/lawyers.htm

46

Pro Bono Australia, "Legal cuts undermine Refugee Rights for Protection - NFP", (31 March 2014), Accessed 30 June 2015, Available at:
http://www.probonoaustralia.com.au/news/2014/03/legal-cuts-undermine-refugee-rights-protection-nfp#
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Convention? How is the 1951 Convention

Migration Act and the Migration Regulations 1994 underpin the onshore component,

incorporated into legislation/policy?

offering protection to those who meet the definition of refugee in the Convention.
The offshore component enables resettlement for those outside Australia who cannot
be repatriated or integrated locally and thus require humanitarian assistance and goes
beyond the country's obligations under the Convention.

3.2

Which body is responsible for administering the
asylum process? What is their relationship to the
body responsible for border enforcement? What is

47

The Humanitarian Programme is administered by the Department. Elements of visa
processing are carried out by other agencies within the Australian Government. For
48
example, the security checking agency is responsible for security assessments.

relationship to body responsible for other forms of
immigration?

The Department has also been responsible for border enforcement since July 2015,
when the Department combined with the Australian Customs and Border Protection
Service to form a single Department of Immigration and Border Protection with a single
frontline operating border agency, Australian Border Force, with an emphasis on
49
fostering and sharing intelligence.

3.3

Is there an inquisitorial or adversarial system for

It is an inquisitorial system which is based on “communication with the Minister in the

deciding asylum claims? Or mixed (and if so how)?

prescribed way”. The Minister is under a duty to have regard to all the information
51
provided before deciding whether to grant the visa and significantly the information

50

47

UNHCR, "UNHCR Resettlement Handbook, Country Chapter - Australia", (September 2014), Accessed 30 June 2015, Available at:
http://www.refworld.org/cgibin/texis/vtx/rwmain?page=publisher&docid=541bfa594&skip=0&publisher=UNHCR&querysi=australia&searchin=title&sort=date, pp. 2 and 3.

48

UNHCR, "UNHCR Resettlement Handbook, Country Chapter - Australia", (September 2014), Accessed 30 June 2015, Available at:
http://www.refworld.org/cgibin/texis/vtx/rwmain?page=publisher&docid=541bfa594&skip=0&publisher=UNHCR&querysi=australia&searchin=title&sort=date, p. 3.

49

Australian Government Department of Immigration and Border Protection, "Australian Border Force", (15 May 2015), Accessed 30 June 2015,
Available at: http://www.border.gov.au/australian-border-force-abf. See also http://www.refugeecouncil.org.au/r/bud/2014-15-Budget.pdf, p. 4.

50

Section 52, Migration Act.

51

Section 54(1), Migration Act.
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referred to is that set out in the application, or in a document attached to the application
or any additional information.

52

This is an evidence gathering process and may include

interviews under section 59 of the Migration Act and medical examinations under
section 60 of the Migration Act. Decision makers are to explore claims and to satisfy
themselves as to whether the applicant is a person to whom Australia has protection
obligations.
3.4

Can people be removed while their asylum claim is

There are no provisions in the legislation allowing for this. The procedure for

being decided?

determining whether a visa should be granted are extensive and under section 66(1) of
the Migration Act the Minister is under a duty to notify an applicant in the prescribed
way. The process is very formal and it would be surprising that the Minister would not
have to follow a similarly formal process to order a removal in this way. Suspension of
visa applications is also provided for under section 84 of the Migration Act. The limit in
section 86 of the Migration Act does not affect the processing of applications but rather
no more visas of that class will be granted under section 85 of the Migration Act.
Under section 198(1) of the Migration Act an officer must remove as soon as
reasonably practicable an unlawful non-citizen who makes a written request to be
removed.
There are extensive provisions in section 198 of the Migration Act relating to removal
but there is a requirement in relation to each circumstance whereby removal is possible
that the person must either have failed to apply for a visa or the visa has been refused.
Under section 198(5A) of the Migration Act a person cannot be removed by an officer if
they have made an application for a Protection Visa and either the grant of the visa has
not been refused or the application has not been fully determined.
Under section 47 of the Migration Act, a valid Protection Visa application must be

52

Section 54(2), Migration Act.
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considered until either a visa is granted or refused or the application is withdrawn.
There is no provision for an application to be “lapsed”.
3.5

53

Are there any admissibility procedures or are all
those asylum claims that are lodged (and not

The Minister may refuse to grant a visa if the visa application charge is not paid.

withdrawn by the applicant) heard?

Section 46(2) of the Migration Act sets out the requirements for a ‘valid visa application’
and refers to the prescribed criteria that are required for the validity of applications in
relation to different types of visa which are set out in Schedule 1 of the 1994
Regulations. For visas generally many of the eligibility criteria in the regulations relate
to the form not the substance of a claim including e.g. Protection Visas (the onshore
component covered by Australia’s international obligations).

54

To be granted a Protection Visa (subclass 866) in order to live and work as a
permanent resident, the applicant must provide as many documents to support their
application as possible, including birth certificates, marriage certificates, proof of
identity etc., together with a visa application charge. There is also a character
assessment form, medical examination form and radiological report to complete.
However, “Section 46A(1) of the Migration Act provides that an application for a visa is
not a valid application if it is made by an unauthorised maritime arrival who is in
Australia and is an unlawful non-citizen. An unauthorised maritime arrival is a person

53

Section 64(2)(b), Migration Act.

54

The application must be made using a form 866. It must be completed such that it meets “substantial compliance” requirements. Schedule 1 item
1401(1) -The application must be made in Australia; Schedule 1 item 1401(3)(a) -The applicant must be in Australia; Schedule 1 item 1401(3)(b) –
The visa application charge (VAC) must be paid, namely: for persons in immigration detention who have not been immigration cleared: nil; in any
other case: $30; Schedule 1 item 1401(2) - The applicant must provide their residential address in the form (form 866) or in a separate document
accompanying the form, regulation 2007(4). There must be no application bars applicable -see section on ‘Application bars’. An application by a
person claiming to be a member of the family unit of a person who is a Protection Visa applicant may be made at the same time and place as, and
combined with, the application by that person -Schedule 1 item 1401(3)(c). Section 46(2A) provides that an application is invalid if the applicant does
not comply with a requirement by an officer to provide personal identifiers in the prescribed manner.
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who first entered Australia at an excised offshore place (which includes Australia
itself)

55

after the excision time for that offshore place and became an unlawful non56

citizen because of that entry” unless the Minister personally believes it is in the public
interest that this person should be able to make a valid visa application along with other
groups of persons listed in the legislation including persons who have previously been
refused. Section 47(3) of the Migration Act states that invalid applications cannot be
considered.
3.6

Is there a statutory or policy time limit for how
quickly parts of the asylum process are conducted?

There is a policy time limit set out in the annual budget for visa processing service
standards. The Department aims to process 75% of complete applications within visa

Is there flexibility in this if requested by the
applicant? Is this the same for all claims? Are

service standard processing times.

particular cases expedited e.g. vulnerable cases,
those considered easy to grant/refuse?

Processing times are affected by how easily information can be checked, how long it
takes to gather information with the Department, the responses of the applicant,
supporting documents and resources. For Protection Visas 100% of applications
should be finalised within 90 days of lodgement where the applicant is not in detention
57
and 60% within 42 days where the applicant is in detention and 100% within 90 days.
Section 51 of the Migration Act enables the Officer to prioritise cases in any way he
sees fit.

55

The Conversation, "Out of sight, out of mind: excising Australia from the migration zone", (17 May 2013), Accessed 30 June 2015, Available at:
http://theconversation.com/out-of-sight-out-of-mind-excising-australia-from-the-migration-zone-14387 - Article on the complex excising of the
Australian mainland. (if an area is excised the person will not get the same protection as they would if they arrived in a non-excised area of the
migration zone which means protection depends on the area of the country in which they arrived in).

56

Australia Visa Info, "The Protection Visa Procedures Advice Manual", Accessed 30 June 2015, Available at: http://www.australiavisainfo.com/theprotection-visa-procedures-advice-manual/

57

Australian Government Department of Immigration and Border Protection, "Visa Processing Standards", (15 April 2015), Accessed 30 June 2015,
Available at: http://www.border.gov.au/about/access-accountability/service-standards/visitor-visa-processing-times
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3.7

How and where do people lodge an asylum claim?

Claims may be lodged in person at any of the Department's offices or by post. If the
applicant cannot apply in person, another person, such as their migration agent, can
58
lodge their application for them.

3.8

How is the substance of an asylum claim conveyed

The claim is conveyed through the preparation and lodging of documents to the

to the asylum decision maker? (e.g. on paper, an
asylum interview)

Department. Other than these form-filling requirements, a digital photograph and
59
fingerprints are required. Corrections can be made on a further form and more
information can be requested which must be provided by a set date. Other persons are
also entitled to provide information which could be detrimental to the applicant.
An interview may also be requested for further information with an interpreter provided
if necessary.

3.9

3.10

60

In practice, how long do people wait between

As stated in the government article 'After you have lodged your application -

having lodged an asylum claim and conveying the
substance of their case to the decision maker?

Information for people who have arrived lawfully and seek Australia's protection' there
61
is no time frame given for when an applicant will be invited to an interview.

In practice, how long do people wait between
having lodged an asylum claim and receiving a

The Department’s aim as stated on their website in relation to onshore detention is to
“finalise 100 per cent of onshore Protection Visa applications from applicants not in

decision on their claim?

detention within 90 days of lodgement (excluding periods where factors outside our
control delay finalisation), finalise 60 per cent of onshore Protection Visa applications

58

Australian Government Department of Immigration and Border Protection, "Protection Visa (subclass 866)", (10 February 2015), Accessed 30 June
2015, Available at: http://www.border.gov.au/Trav/Visa-1/866- under 'Visa Applicants'.

59

Australian Government Department of Immigration and Border Protection, "Protection Visa (subclass 866)", (10 February 2015), Accessed 30 June
2015, Available at: http://www.border.gov.au/Trav/Visa-1/866- under 'Visa Applicants' -- 'How to apply'.

60

Australian Government Department of Immigration and Border Protection, "Protection Visa (subclass 866)", (10 February 2015), Accessed 30 June
2015, Available at: http://www.border.gov.au/Trav/Visa-1/866 -under 'Visa Applicants' -- 'After you have applied'.

61

Australian Government Department of Immigration and Border Protection, "After you have lodged your application", (July 2014), Accessed 30 June
2015, Available at: http://www.border.gov.au/Refugeeandhumanitarian/Documents/PAIG%20-%20legal%20arrivals/after-you-have-lodged-yourapplication.pdf
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from applicants in detention within 42 days of lodgement and 100 per cent within 90
days”.

62

Section 65A of the Migration Act requires the Minister to decide a Protection Visa
application within 90 days.
In 2013–14, 7% of initial decisions and decisions after remittal by the courts or tribunals
were made within 90 days, in compliance with relevant processing standards,
compared with 51% in 2012–13.
The Department’s low level of compliance with the 90-day processing timeframe over
the 2013–14 year reflects increases in the number of applications received and the
implementation of Ministerial Direction 57 in July 2013, which saw Protection Visa
applications lodged by lawful arrivals prioritised for processing.
The median number of days taken to decide primary cases during 2013–14 was 248
days, compared with 89 days in 2012–13. This timeframe has been influenced by the
effect of changes to IMA processing policy.
In 2013–14, 96% of Protection Visa decisions that took more than 90 days were the
result of Department-related delays caused by the increased number of arrivals,
arrangements for allowing people to apply and the complexity of some cases that
required additional investigation.
3.11

62

Is there a right of appeal against a refusal of
asylum? How long do people have to lodge an

Yes, for a wide range of decisions relating to visas other than Protection Visas, a party
can appeal to the Migration Review Tribunal. Protection Visa decisions are reviewed by

Australian Government: Department of Immigration and Border Protection, "Refugee or Humanitarian Program Visa Processing Times", (13
February 2015), Accessed 30 June 2015, Available at: http://www.border.gov.au/about/access-accountability/service-standards/refugee-orhumanitarian-program-visa-processing-times
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appeal? Is an appeal heard in person or on the

the Refugee Review Tribunal.

papers? Is it public?
The Administrative Appeals Tribunal can review decisions to refuse or cancel visas
based on character considerations. Under section 412(1)(b) of the Migration Act
applicants have 28 days after notification of the initial decision to appeal that decision
to the Refugee Review Tribunal.
For the refusal of visas the Tribunals are required to conduct a merits review that is
'independent fair, just, economical, informal and quick'.

63

Once a decision has been reached, the Tribunal will release a written statement of the
decision and reasons to the applicant and Department. It may make an oral decision
following a hearing but a written statement will always be provided. It can affirm, set
aside (and substitute) or remit the original decision.
copy of the decision it must give effect to it.

64

After the Department receives a

The Tribunals must publish a decision which is of 'particular interest' in order to
promote transparency and accountability allowing those interested to understand how
decisions are reached in the Tribunals.
If you feel a Tribunal made a mistake, it may be possible to apply to the Federal
Magistrates Court if there was a legal error.
3.12

In practice, how long do people wait between

65

The time taken depends on a variety of factors such as the type of case or when it is

63

Australian Government - Migration Review Tribunal, "Our Role and Services", Accessed 30 June 2015, Available at: http://www.mrt-rrt.gov.au/AboutUs/Our-role-and-services.aspx

64

Australian Government - Migration Review Tribunal, "Decisions", Accessed 30 June 2015, Available at: http://www.mrt-rrt.gov.au/Decisions.aspx

65

Immigration Direct - Simplifying Immigration, "A Guide to the Process of Seeking Asylum in Australia", Accessed 30 June 2015, Available at:
http://www.immigrationdirect.com.au/asylum-australia.jsp
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having an initial decision refused and having a

given to a tribunal member to review. Cases are normally allocated according to priority

decision on their appeal?

and date of lodgement. An applicant should therefore seek to lodge the appeal as soon
as possible. There are time limits on applying for review at the Tribunals. Section 414A
of the Migration Act sets a time limit of 90 days for reviews of validly made Protection
Visa applications.
In relation to the Refugee Review Tribunal, a total of 2412 Protection Visa reviews
were completed during 1 July to 31 October 2014 with an average processing time of
165 days. 1957 or 81% of the protection reviews were decided outside 90 days, and
the main reason was delay by the Tribunal. The other 455 (19%) Protection Visa
reviews were decided within 90 days, or were cases where the tribunal had no
jurisdiction.
A total of 4320 active Protection Visa reviews were on hand at the end of this period.
3219 or 75% of Protection Visa reviews were over 90 days and not decided at 31
October 2014, and the main reason again was due to Tribunal delays.

66

From 31 October 2014 to 31 March 2015 for the 1874 Protection Visa appeals, the
average number of calendar to days from lodgement to decision was 316 days.
3.13

67

Is there any provision for re-opening a case
refused on appeal if new information comes to

If there are exceptional circumstances or new evidence about the case emerge, it is
possible to apply to the Minister for Immigration, Multicultural Affairs and Citizenship to

light?

be allowed to stay in Australia.

68

66

Australian Government - Migration Review Tribunal, http://www.mrt-rrt.gov.au/CMSPages/GetFile.aspx?guid=48f7be7c-a878-4ce3-82da970b0f9c74cc

67

Australian Government - Migration Review Tribunal, "Our Processing Times", Accessed 30 June 2015, Available at: http://www.mrt-rrt.gov.au/Applyfor-review/Processing-times.aspx

68

Immigration Direct - Simplifying Immigration, "A Guide to the Process of Seeking Asylum in Australia". Accessed 30 June 2015, Available at:
http://www.immigrationdirect.com.au/asylum-australia.jsp
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3.14

What forms of protection are available (asylum,

Under a Protection Visa, a successful applicant will be allowed to live and work in

subsidiary protection, humanitarian protection)?
What is the rate at which asylum decisions are

Australia as a permanent resident.

granted at (i) initial decision (ii) appeal, by
nationality? What is rate at which subsidiary status

When a non-citizen who is in Australia applies for this Protection Visa, they have also

69

and humanitarian status are granted at (i) initial

made an associated application for a Bridging Visa. The policy intention for granting
Bridging Visas is to maintain the lawful status of the applicant until their substantive

decision (ii) appeal, by nationality?

visa application has been finally decided.
As a condition of their Bridging Visas, asylum seekers are required to advise the
Department of Immigration and Citizenship of their address and any change to that
address, and to report to the Department on a regular basis.
Conditions which may be attached to the Bridging Visas granted to asylum seekers
may also include a prohibition on working. Currently, asylum seekers who arrived in
Australia by boat on or after 13 August 2012 and are granted Bridging Visas are not
permitted to work.
Asylum seekers who are living in the community on Bridging Visas have no right to
family reunion, and are not able to re-enter Australia if they travel overseas.

70

A refugee visa for offshore applicants enables the person to stay indefinitely in
Australia and to propose or sponsors family members for permanent residence.

71

69

Australian Government Department of Immigration and Border Protection, "Protection Visa (subclass 866) (10 February 2015) Accessed 30 June
2015, Available at: http://www.border.gov.au/Trav/Visa-1/866-

70

Australia Human Rights Commission, "Tell Me About: Bridging Visas for Asylum Seekers", (2013), Accessed 30 June 2015, Available at:
https://www.humanrights.gov.au/our-work/asylum-seekers-and-refugees/publications/tell-me-about-bridging-visas-asylum-seekers

71

Australian Government Department of Immigration and Border Protection, "Refugee Visa (subclass 200)", (5 May 2015), Accessed 30 June 2015,
Available at: http://www.border.gov.au/Trav/Visa-1/200-
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Other visas such as ‘temporary works’ visas and ‘partner’ visas are also available.
(i) See Section 0.2 above on Protection Visas and Refugee Visas.
(ii) The Refugee Review Tribunal remitted the primary decision in 22% of cases
decided and affirmed the primary decision in 72% of cases decided. The remaining
cases were either withdrawn by the applicant or were cases where the Tribunal
decided it had no jurisdiction to conduct the review. The Refugee Review Tribunal remit
rate was significantly lower than the rate of 37% in 2012–13. The decrease in the
Refugee Review Tribunal remit rate in 2013–14 was partly a result of finalising fewer
applications from unauthorised maritime arrivals, in accordance with a Ministerial
Direction requiring the Refugee Review Tribunal to prioritise applications from persons
other than unauthorised maritime arrivals, which came into effect on 1 July 2013. Many
unauthorised maritime arrivals came from countries where there have been relatively
72
high rates of acceptance of claims at both the primary and review level.
From 1 July 2014 to 31 March 2015 of the primary decisions in relation to:
•

Afghanistan nationals, 18 out of 20 were set aside;

•

Bangladesh nationals, just 6 of 105 decisions were set aside;

•

Indian nationals, just 14 out of 308 were set aside.

In contrast, of the primary decisions in relation to:
•

Iranian nationals, 84 out of 159 initial decisions were set aside;

•

Sri Lankan nationals 72 out of 450 decisions were set aside;

•

Pakistan nationals, 70 out of 196 decisions were set aside.

73

72

Australian Government, "Refugee Review Tribunal Annual Report", (2014), Accessed 20 July 2105, Available at: http://www.mrtrrt.gov.au/AnnualReports/MRTRRTAR201314.pdf.

73

Australian Government - Migration Review Tribunal, "RPT caseload summary by country reference", Accessed 30 June 2015, Available at:
http://www.mrt-rrt.gov.au/CMSPages/GetFile.aspx?guid=42c5696c-4c1d-4383-b9bd-4b04b9efedf0
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Subsidiary Status:
(i) See Section 0.2 above for refugee visas.
(ii) Out of 410 cases relating to Bridging Visas which were appealed, just 11% of the
decisions were set aside. 22% of 1,220 Temporary Work Visa appeals were set aside.
For the purposes of this section, the following definitions are provided by Refugee
Review Tribunal Annual Report:
(a) 'remitted' means to refer the matter back to the Department of Immigration and
Border Protection to be reconsidered when it determines that a visa applicant has
satisfied the criteria which the primary decision-maker (the Department) found were not
satisfied, or that the visa applicant is a refugee; and
(b) 'set aside' means the decision has been revoked and the original decision is
deemed not to have been made and that the primary decision should be changed.
When set aside, a new decision can be substituted in place of the primary decision (in
other words this appears to mean the decision has been changed but not necessarily
that the appeal has been allowed).
3.15

Which body is responsible for deciding (i) an
asylum claim (ii) an asylum appeal and in each
case what is its relationship to the bodies listed in

(i)

The Department, which is the same body as in 3.2.

(ii)

The Migration Review Tribunal (for general visas) and the Refugee Review

3.2?

review of decisions made in relation to visas to travel to, enter or stay in Australia” (see
74
3.11 above for further information).

Tribunal (for Protection Visas) – these bodies “provide an independent and final merits

Therefore, a separate, independent body is only engaged at the stage of asylum
appeals.
3.16
74

What qualifications are required to be the person

(i)

Decisions are made by the Minister for Immigration and Citizenship or, in

Australian Government, "Migration Review Tribunal and Refugee Review Tribunal", Accessed 30 June 2015, Available at:
http://www.australia.gov.au/directories/australia/mr-rr-tribunal
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who (i) decides an asylum claim (ii) decides an

practice, by officers of the Department, acting as delegates of the Minister.

asylum appeal?
A decision (under section 65 of the Migration Act) to grant or to refuse to grant a
Protection Visa must be made by an officer with a delegation under section 65 of the
Migration Act to make such a decision.
The Departmental decision maker, being a section 65 delegate, is personally required
to reach a requisite state of satisfaction to all the relevant criteria to enable the grant or
refusal of a visa, even if the case is allocated from a colleague. Although notes
prepared by a previous decision maker can be useful as guidance or a starting point for
other decision makers, the decision making officer is legally obliged to come to their
own independent assessment in relation to all the relevant criteria and make the final
decision.
(ii)

The Tribunals’ members make decisions on applications for review. Members

are appointed under the Migration Act by the Governor-General for fixed terms on a
full-time or part-time basis.
While there are no mandatory qualifications for the appointment of members, persons
appointed as members to the Tribunals have typically worked in a profession or have
75
had extensive experience at senior levels in the private or public sector.
3.17

75

How is the quality of (i) asylum decisions (ii)

(i) Decision makers must have regard to the principles of good decision making in

asylum appeals monitored and by whom? Who is
responsible for ensuring the implementation of

reaching and recording their decision. The applicant’s claims and any evidence taken
into consideration are to be summarised and the findings against each application and

recommendations (internally and externally)?

each decision criterion in Schedule 2 of the Regulations are to be recorded. The

Australian Government - Migration Review Tribunal, "Annual Report 2013-14", (2014) , Accessed 30 June 2015, Available at: http://www.mrtrrt.gov.au/AnnualReports/MRTRRTAR201314.pdf and Australian Government - Migration Review Tribunal, "Statistics and Case Load Summaries",
(2014-2015), Accessed 30 June 2015, Available at: http://www.mrt-rrt.gov.au/Forms-and-publications/Statistics.aspx
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decision record is to also clearly explain the reasons for each of the decision maker’s
findings and for the decision reached as a result. For the decision record to be wellreasoned and be of the appropriate standard:
•

the points raised must be relevant and material;

•

it must be logical and based on sound reasoning;

•

the conclusions or findings must be substantiated;

•

it must be succinct;

•

it must be expressed in plain English, avoiding the use of derogatory
expressions, emotive terms (such as “highly” or “very”), personal opinion,
generalisations, unnecessary detail and jargon;

•

relevant legislation must be quoted and not paraphrased; and

•

information and findings must be presented in a clear and consistent structure.

In preparing the decision record, decision makers are to draw on:
•

relevant guidelines – in particular the Refugee Law Guidelines and the
Complementary Protection Guidelines;

•

team leaders;

•

Protection Support Section in National Office via the Onshore Protection Help
Desk who will consult as necessary with other sections in National Office,
including Legal Opinions Section and Protection Policy Section, for advice on
particular legal, policy, or procedural issues; and

•

the Country Information Service in the Country Research Section.

Under section 499 of Ministerial Direction No. 56 (Consideration of Protection Visa
applications), issued on 21 June 2013), when an officer considers whether to grant or
refuse a Protection Visa to an applicant under section 65 of the Migration Act, they
must take the Refugee Law Guidelines and Complementary Protection Guidelines into
account to the extent that they are relevant to the decision.
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The Department is subject to external scrutiny by the Commonwealth and Immigration
Ombudsman (although this body published no reports in 2013-2014) and the Australian
Human Rights Commission which published a report in October 2013 “Asylum seekers,
refugees and human rights” providing an overview of key human rights issues arising
76
from Australia's approach to asylum seekers and refugees who arrive by boat.
The Department’s decisions and policies are also subject to scrutiny by the courts. For
example, the Minister’s attempts under section 85 of the Migration Act to cap the
number of Protection Visas which could be provided were ruled invalid in Plaintiff S297
v Minister for Immigration and Border Protection & Anor and Plaintiff M150 v Minister
for Immigration and Border Protection & Anor [2014] HCA 24.
Reports can also be made by the Auditor General but this has rarely been done in
practice.
(ii) Ms Kay Ransome commenced her appointment as the Principal Member of the
Tribunals on 6 August 2012 for a term of five years.
Sections 397 and 460 of the Migration Act provide that the Principal Member is ‘the
executive officer’ of the tribunals and is responsible for their overall operation and
administration, including ‘monitoring the operations’ of the tribunals ‘to ensure that
those operations are as fair, just, economical, informal and quick as practicable’.
Sections 353A and 420A provide that the Principal Member may give written directions
as to the operation of the tribunals and the conduct of reviews.

76

Australian Government: Department of Immigration and Border Protection, "Significant Developments in External Security", Accessed 30 June 2015,
Available at: https://www.immi.gov.au/about/reports/annual/2013-14/management/scrutiny/significant_developments_in_external_scrutiny.htm
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Governance arrangements for the Tribunals include bi-monthly senior member
meetings, consisting of the Principal Member, the Deputy Principal Member, the
Registrar and 12 senior members. The meetings discuss issues related to the caseload
and membership.
The tribunals are subject to external scrutiny through the publication of decisions,
judicial review by the courts, annual reports to parliament, appearances before
parliamentary committees, complaints to and enquiries by the Commonwealth
Ombudsman, Australian Public Service Commission (APSC) surveys, freedom of
information, and reports and enquiries by the ANAO and other bodies. The Tribunals
interact with agencies on compliance issues, and closely monitor parliamentary
committee reports and other reports across the public sector.
Section 440A of the Migration Act requires the Principal Member to give the Minister a
report every four months on the conduct of the Refugee Review Tribunal reviews not
completed within 90 days. The Minister is required to table these reports in
parliament.
3.18

Is there a fee for (i) lodging an asylum claim (ii)
making an appeal?

77

(i) Yes, a visa application charge which must be paid by credit card, bank cheque or
money order payable to the Department.
You do not have to pay this charge if you are in immigration detention in Australia when
you apply for a Protection Visa.

78

(ii) For applications lodged with the Migration Review Tribunal, a fee of AUD1,604

77

Australian Government - Migration Review Tribunal & Refugee Review Tribunal, "Annual Report 2013-14", (2014), Accessed 20 July 2014, Available
at: http://www.mrt-rrt.gov.au/AnnualReports/MRTRRTAR201314.pdf, p. 50.

78

Australian Government: Department of Immigration and Border Protection, "Protection Visa (subclass 866) (10 February 2015) Accessed 30 June
2015, Available at: http://www.border.gov.au/Trav/Visa-1/866-
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applies. This may be reduced to AUD802 in cases of severe financial hardship. There
is no fee at the time of application for the Refugee Review Tribunal. For Refugee
Review Tribunal applications, if the Refugee Review Tribunal affirms the primary
79
decision, a post-decision fee of AUD1,604 applies.
The fees payable for tribunal reviews are adjusted every two years in line with the
Consumer Price Index. At the time of writing, the next fee increase is scheduled for 1
July 2015.
3.19

80

Do asylum seekers have a choice about the
gender of the person making their asylum decision/

The Refugee Review Tribunal has specific Gender Guidelines on this where the
gender of the decision maker may be considered relevant and the matter may be re-

hearing their appeal/ interpreting?

constituted to a member of a particular gender where this is appropriate (at paragraph
81
12).
The decision maker must ensure that, if an interpreter is engaged, the interpreter is
impartial and professional and that there is no discussion with the interpreter on the
merits of the case. Also, officers should be aware of cross-cultural issues in relation to
interpreters. For example, a female applicant may not be comfortable in the presence
of a male interpreter if the male interpreter is of a similar cultural background and the
issues discussed are sensitive.

3.20

Is child care available for people who need it while
they are (i) lodging their asylum claim (ii) conveying

82

While the primary responsibility for the care and support of accompanied children lies
with their parents or an identified guardian, additional care and support needs can arise

79

See section 412(1)(c)) of the Migration Act.

80

Australian Government - Migration Review Tribunal, "Annual Report 2013-14", (2014) Accessed 30 June 2015, Available at: http://www.mrtrrt.gov.au/AnnualReports/MRTRRTAR201314.pdf, p. 9.

81

Australian Government - Migration Review Tribunal, "Annual Report 2013-14", (2014) Accessed 30 June 2015, Available at: http://www.mrtrrt.gov.au/AnnualReports/MRTRRTAR201314.pdf, p. 129.

82

Australia Visa Info, "The Protection Visa Procedures Advice Manual", Accessed 30 June 2015, Available at: http://www.australiavisainfo.com/theprotection-visa-procedures-advice-manual/
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the substance of their asylum claim (iii) having their

when circumstances such as illness, injury or disability mean they cannot provide day-

asylum appeal heard?

to-day care and support. In such cases individually commissioned care packages are
developed to support the child within their family unit.
All school-aged children in the Department’s care whether accompanied or
unaccompanied are enrolled in school (which may include an English language centre)
or other educational establishment. The Department covers enrolment costs through
agreements with state and territory governments and non-government education
83
providers.

3.21

Is there any legislative or policy power/obligation

In terms of policy obligations, decision makers are to utilise interpreters when an

on the state to provide publically funded
interpreting services for people making an asylum

applicant requests. Otherwise, a decision as to whether to use an interpreter depends
on the circumstances of each case. Interpreters can be used at interviews with the

claim? For which parts of the asylum process (e.g.
at interviews with the decision making body, with

decision makers.

legal representatives, at appeal hearings)? Who is
responsible for monitoring the quality of asylum

The Government’s Translating and Interpretation Service ("TIS") employs interpreters

interpreting services? Who is responsible for

with professional accreditation and operates under strict ethical standards governing
the conduct and use of interpreters and translators and the use of TIS interpreters is

ensuring the implementation of recommendations
about asylum interpreting services?

encouraged. Ultimately it is for the decision maker to be satisfied as to the
effectiveness and appropriateness of the interpreter.
The decision maker should consider complaints carefully and decide whether the
integrity of the interview has been, or may be, seriously compromised and whether this
will impact on the final decision in the case.
When complaints against interpreters are received the relevant officers dealing with
interpreter issues should be notified immediately. Depending on their seriousness,

83

Australian Government - Migration Review Tribunal, "Annual Report 2013-14", (2014) Accessed 30 June 2015, Available at: http://www.mrtrrt.gov.au/AnnualReports/MRTRRTAR201314.pdf, pp.196-197.
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complaints will either be referred to the interpreting agency or, if dealing with a TIS
interpreter, the TIS manager.
3.22

84

Is there a process for people who want to complain
about the way (i) their asylum claim (ii) their asylum

(i) The first point of contact is the Department’s own Global Feedback Unit to resolve
less complex complaints or to refer more complex complaints to the appropriate area in

appeal has been decided? Which body administers
it? What is their relationship to the organisations

the region.

deciding asylum claims/hearing asylum appeals?

The Office of the Australian Information Commissioner handles complaints from the

How often is the complaints process used? What is
the outcome?

public regarding how requests are handled under the Freedom of Information Act 1982.
A person can make a complaint to the Australian Information Commissioner if they do
not like the way their request has been processed.
The Australian Information Commissioner has the power to undertake an investigation
based on a complaint or can also initiate an own motion investigation into the actions of
the departments.
The number of complaints referred to the Department by the Commonwealth and
Immigration Ombudsman in 2013-2014 increased by 56% on the previous year. In
2013-2014 the Department received 376 complaints and finalised 325 compared with
241 complaints received and 238 finalised in 2012-2013.
This increase was attributable to a large number of health-related complaints received
after visits by the ombudsman’s office to Christmas Island Immigration Detention
Centre in March 2014 as part of its detention visits and oversight programme. The most
common issues raised in complaints continue to concern visa refusals, visa
cancellations or delays to visa processing.

84

Australia Visa Info, "The Protection Visa Procedures Advice Manual", Accessed 30 June 2015, Available at: http://www.australiavisainfo.com/theprotection-visa-procedures-advice-manual/
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The Department received 136 new complaints from the Australian Human Rights
Commission in 2013-14 and finalised 98 of those. Most related to immigration
detention. This was an increase on 2012-2014 when 128 complaints were received and
157 finalised. A greater proportion of complaints received are progressing to formal
reporting under the Australian Human Rights Commission Act 1986.

85

(ii) Complaints about the Tribunal Members are dealt with by the Principal Member.
Complaints about the service can be forwarded in writing to the Complaints Officer and
later the Commonwealth Ombudsman.
The tribunals will acknowledge receipt of a complaint within five working days and aim
to provide a final response within 20 working days of receipt of the complaint. The
length of time before a final response depends on the extent of investigation which is
necessary.
In 2013-2014, there were just 56 complaints in relation to 24,729 cases (less than 3 per
1000 cases). Following investigation, the tribunal formed the view that six of the
complaints made during the year related to matters which could have been handled
more appropriately.
3.23

86

Are asylum seekers detained at any point in the
asylum process? What are the criteria? How many

Yes, Australia has a mandatory immigration detention system which was introduced in
1992 and expanded in 1994 to apply to all non-citizens who have arrived in Australia

are detained? Where are they detained? Who
operates the places of detention? Who is

without a valid visa under section 189 of the Migration Act. This is regardless of
individual circumstances.

responsible for the decision to detain? Is there any

85

Australian Government - Migration Review Tribunal, "Annual Report 2013-14", (2014) Accessed 30 June 2015, Available at: http://www.mrtrrt.gov.au/AnnualReports/MRTRRTAR201314.pdf p. 259.

86

Australian Government - Migration Review Tribunal & Refugee Review Tribunal, "Annual Report 2013-14", (2014), Accessed 30 June 2015, Available
at: http://www.mrt-rrt.gov.au/AnnualReports/MRTRRTAR201314.pdf Refugee Review Tribunal Annual Report, p. 41-42.
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legislative/policy time limit on the detention of

The majority are detained in closed immigration detention facilities. On 5 September

asylum seekers? Is there automatic oversight of

2013 there were 9,375 in detention (6,579 in these facilities, the remainder in

the decision to detain?

community detention) (75% of those in the facilities had been detained 3 months or
less, 23% between 3 and 12 months and 2% had been detained beyond a year).
The Minister has the power to provide a person in detention with a Bridging Visa if it is
within the public interest.

87

Asylum Seekers Arriving by Boat
Australia reinstated third country detention of asylum seekers who arrive unauthorised
by boat after 13 August 2012. The Government began transferring asylum seekers to
Nauru and Manus Island. From July 2013 asylum seekers arriving unauthorised by
boat are now transferred to Papua New Guinea for processing and resettlement if
found to be refugees or returned to their country of origin or where they have a right of
residence if found not to be refugees. There are 25 immigration detention facilities in
Australia. At 23 September 2013, 710 asylum seekers were detained in Nauru and 798
88
on Manus Island.
There are four different types of facility: Immigration Detention Centre (high security);
Immigration Residential Housing (secure detention in a domestic environment);
Immigration Transit Accommodation (closed detention with less intrusive security
measures) and Alternative Place of Detention (place designated for those believed to
pose minimal risk to the Australian community).

87

Australia Human Rights Commission, "Asylum Seekers, Refugees and Human Rights", (2013), Accessed 30 June 2015, Available at:
https://www.humanrights.gov.au/our-work/asylum-seekers-and-refugees/publications/asylum-seekers-refugees-and-human-rights-snapshot, p. 15.

88

Australia Human Rights Commission, "Asylum Seekers, Refugees and Human Rights", (2013), Accessed 30 June 2015, Available at:
https://www.humanrights.gov.au/our-work/asylum-seekers-and-refugees/publications/asylum-seekers-refugees-and-human-rights-snapshot, p. 19.
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An officer is responsible for the decision to detain if they know or reasonably suspect a
person in the migration zone is an unlawful non-citizen.
Under section 195 of the Migration Act, the detained person may apply for a visa.
Under section 196(3) of the Migration Act even a court may not release a non-citizen
unless they have been granted a visa.

89

There is now no time limit (when first introduced there was a 273 day time limit). The
person is detained until granted a visa or removed from Australia. “The average length
of detention in Australia’s immigration system is now at 426 days. In July 2013, it was
90
72 days”.
The Department actively monitors the performance of its service providers with
financial penalties available against those who fail in their performance.
3.24

91

What are the entitlements attached to a positive
grant of asylum? What are the entitlements

Protection Visa applicants, on the grant of their visa, will be eligible to apply for a
Permanent Resident Evidence ("PRE") ImmiCard. The PRE ImmiCard replaced the

attached to forms of subsidiary protection and

previously issued PLO56 (Visa Evidence Card) from 23 March 2013.

humanitarian protection?
It is policy that Protection Visas are not evidenced in the passport of the visa holder’s
home country, unless there are good reasons for doing so.

89

Australia Human Rights Commission, "Asylum Seekers, Refugees and Human Rights", (2013), Accessed 30 June 2015, Available at:
https://www.humanrights.gov.au/our-work/asylum-seekers-and-refugees/publications/asylum-seekers-refugees-and-human-rights-snapshot, pp. 6 8.

90

The Guardian, "Australian Asylum Seekers Policy May Contravene torture convention - UN", (28 November 2014), Accessed 30 June 2015,
Available at: http://www.theguardian.com/australia-news/2014/nov/28/australian-asylum-seeker-policy-contravene-un-torture-convention

91

Australian Government - Department of Immigration and Border Protection, "Annual Report - 2013-14", (2014), Accessed 30 June 2015, Available at:
http://www.border.gov.au/ReportsandPublications/Documents/annual-reports/DIBP_AR_2013-14.pdf p.182.
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This is because, under Article 1C(1) of the Refugee Convention, the Convention
ceases to apply if a person recognised as a refugee ‘has voluntarily re-availed himself
of the protection of the country of his nationality’. The use of a passport or travel
document issued by the visa holder’s country of nationality may be seen as voluntarily
re-availing themselves of the protection of that country.

92

A Bridging Visa provides no right to work and only basic accommodation assistance
and limited financial support. As of 2 September 2013, 21,000 asylum seekers were
prohibited from working with Bridging Visas.
Although Bridging Visas allow asylum seekers to live in the community, certain
conditions and restrictions may be attached to those visas. As a condition of their
Bridging Visas, asylum seekers are required to advise the Department of Immigration
and Citizenship of their address and any change to that address, and to report to the
Department on a regular basis.
Conditions which may be attached to the Bridging Visas granted to asylum seekers
may also include a prohibition on working. Currently, asylum seekers who arrived in
Australia by boat on or after 13 August 2012 and were granted Bridging Visas are not
permitted to work.
Asylum seekers who are living in the community on Bridging Visas have no right to
family reunion, and are not able to re-enter Australia if they travel overseas.

93

92

Australia Human Rights Commission, "Tell Me About: Bridging Visas for Asylum Seekers", (2013), Accessed 30 June 2015, Available at:
http://www.australiavisainfo.com/the-protection-visa-procedures-advice-manual/ and see Centrelink, "A Guide to Australian Government Payments 1 July - 19 September 2014" ,Accessed 20 July 2015, Available at: http://www.humanservices.gov.au/corporate/publications-and-resources/a-guideto-australian-government-payments

93

Australia Human Rights Commission, "Tell Me About: Bridging Visas for Asylum Seekers", (2013), Accessed 30 June 2015, Available at:
https://www.humanrights.gov.au/our-work/asylum-seekers-and-refugees/publications/tell-me-about-bridging-visas-asylum-seekers
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A Refugee Visa (subclass 200) is available to those outside Australia who face
persecution in their home country. The visa entitles the recipient to stay indefinitely in
94
Australia and propose or sponsor family members for permanent residence.

BENCHMARK 4 - ADEQUATE SUPPORT AND ACCOMMODATION
4.1

Is there any legislative or policy power/obligation
on the state to provide publically funded

The Asylum Seeker Assistance Scheme ("ASAS") was established to provide limited

accommodation and financial support to people

applicants.

financial assistance, health care and other services to eligible Protection Visa

making an asylum claim?
4.2

What are the eligibility criteria (if any) for accessing
asylum accommodation/financial support? (e.g.
merits of claim, means testing)

To receive support through the ASAS, a person needs to meet financial hardship
criteria and have been waiting for a decision on a Protection Visa for six months (where
an application for a valid Protection Visa has been made) or more.
There are exemptions to the six month waiting period if the person is:
• An unaccompanied minor;
• Elderly;
• Unable to work due to the effects of torture and trauma;
• Unable to work due to a disability or illness (physical or mental);
• Parents with a child under 18 years of age;
• A full time carer;
• Pregnant;
• The husband or wife, defacto, or sponsored fiancé of a permanent resident; or
• Experiencing financial hardship resulting from a change in circumstance beyond their
control since the person's arrival in Australia.

94

Australian Government Department of Immigration and Border Protection, "Refugee Visa (subclass 200)", (5 May 2015), Accessed 30 June 2015,
Available at: http://www.border.gov.au/Trav/Visa-1/200-
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Once a decision has been made by the Department on a Protection Visa application,
the person is unable to continue to receive financial assistance through the ASAS.

95

Placement in community detention is only considered after appropriate health and
security checks. Inclusion in the community detention programme is voluntary and
community detainees must comply with conditions, including living at a nominated
address and keeping in touch with the Department to resolve their immigration status.
96
Otherwise anyone who has entered Australia illegally will be placed in detention.
4.3

At which stages of the asylum process are people

The ASA Scheme is available at the primary or review stage of the application for a

eligible for asylum accommodation/financial
support? (e.g. until an initial asylum decision is

Protection Visa.

made, when appealing the refusal of an initial
decision, when an appeal is refused, when a case

Community Assistance Support ("CAS") provides services and support to non-citizens

is reopened due to new information)

living lawfully in the community on a Bridging Visa and who have a prescribed
vulnerability which prevents them from resolving their immigration status. ASAS
provides financial support for asylum seekers in financial hardship who are living
lawfully in the community while their immigration status is being resolved. The main
difference between the CAS and ASAS programmes is that CAS provides IMAs with
departmental case management and service-provider case work, as well as greater
assistance to address IMA vulnerability and source accommodation, while ASAS does
not.

97

95

Redress - Migration Support Programs, "Asylum Seekers Assistance Scheme", (November 2013), Accessed 30 June 2015, Available at:
http://www.redcross.org.au/files/_ASAS_InfoSheet_2014.pdf

96

Australian Government - Department of Immigration and Border Protection, "Annual Report - 2013-14", (2014), Accessed 30 June 2015, Available at:
http://www.border.gov.au/ReportsandPublications/Documents/annual-reports/DIBP_AR_2013-14.pdf p. 195.
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Australian Government - Department of Immigration and Border Protection, "Annual Report - 2013-14", (2014), Accessed 30 June 2015, Available at:
http://www.border.gov.au/ReportsandPublications/Documents/annual-reports/DIBP_AR_2013-14.pdf , p. 196. For further information see
http://www.refugeecouncil.org.au/r/spn/120829-SPN.pdf.
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4.4

98

What proportion of people claiming asylum have

15,964 people were taken into detention in 2013-2014.

access to asylum accommodation/financial support
(i) until their initial decision (ii) until their asylum

During 2013-2014 the Minister approved 1566 detainees (747 adults and 819 children

appeal (iii) when their asylum appeal has been
refused (iv)when their case has been reopened
due to new information?

for Community Detention) for Community Detention. Protection Visas were granted to
93 detainees in Community Detention. 816 detainees were granted Bridging Visas and
99
24 voluntarily returned to their country of origin.
(iii) These persons are to be removed as soon as possible under s198 of the Migration
Act.

4.5

How is it funded? Which body administers the

The Scheme is managed by Community Services Policy Section; Detention and

funds? What is its relationship to the body making
asylum decisions? What is the budget for providing

Services Policy Branch, Compliance and Case Resolution Division, National Office,
and is administered through contract by the Australian Red Cross Society with

asylum accommodation/financial support? Who
sets the rate of financial support provided? Is the

agreement of the Australian government.

rate of financial support linked to inflation or
reviewed annually against other criteria?

The Government. In 2014-15, they intend to spend $2.963 billion on detention and
community placement services inside and outside Australia ($1.85 billion for those
within Australia, and $826.1 million on offshore centres (for those asylum seekers
arriving by boat - including funding for the ASAS and CAS).

4.6

Which organisation(s) provide asylum
accommodation/financial support?

100

The following service providers were contracted to support Illegal Migration Arrivals in
Community Detention during 2013-14:
•

Australian Red Cross Society;

•

Wesley Mission Victoria;

98

Australian Government - Department of Immigration and Border Protection, "Annual Report - 2013-14", (2014), Accessed 30 June 2015, Available at:
http://www.border.gov.au/ReportsandPublications/Documents/annual-reports/DIBP_AR_2013-14.pdf, p. 176: table 9.

99

Australian Government - Department of Immigration and Border Protection, "Annual Report - 2013-14", (2014), Accessed 30 June 2015, Available at:
http://www.border.gov.au/ReportsandPublications/Documents/annual-reports/DIBP_AR_2013-14.pdf, p. 178.

100

Refugee Council of Australia, "2014-15 Federal Budget in Brief: What it means for refugees and people seeking humanitarian protection" (2014)
Accessed 30 June 2015, Available at: http://www.refugeecouncil.org.au/r/bud/2014-15-Budget.pdf
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•

Uniting Care Lentara;

•

Mercy Community Services;

•

The Salvation Army;

•

Multicultural Development Association;

•

Mackillop Family Services Limited;

•

Marist Youth Care Limited;

•

ACCESS;

•

Adult Multicultural Education Services;

•

Anglicare Victoria; and

•

Life Without Barriers.

The following services providers were contracted to deliver ASAS, CAAS and CASTS
during 2013-2014:

4.7

•

Queensland ACCESS and MDA;

•

Victoria – AMES;

•

Western Australia – Communicare Incorporated;

•

South Australia- Migrant Resource Centre of South Australia;

•

New South Wales - Settlement Services International Incorporated; and

•

Nationally – Australian Red Cross.

101

How is accommodation provided? (e.g. in a centre,

As an example Communicare Accommodation Services organise either long-term

in the community, ‘no-choice’ dispersal, able to live
with contacts / community etc.) How much are

accommodation or short term housing until long term accommodation can be found.
Services may also include the provision of a basic household goods package to help

people moved around?

clients establish their new residence in Australia.

102

101

Australian Government - Department of Immigration and Border Protection, "Annual Report - 2013-14", (2014), Accessed 30 June 2015, Available
at: http://www.border.gov.au/ReportsandPublications/Documents/annual-reports/DIBP_AR_2013-14.pdf p. 194

102

Communicare, "Humanitarian Settlement Services (HSS)", Accessed 30 June 2015, Available at:
https://www.communicare.org.au/index.php/Family-Services/humanitarian-settlement-services.html.
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4.8

How is financial support provided? (e.g. cash,

As an example, Communicare receives funding from the Department of Social Services

payment card, vouchers)

and LotteryWest to provide emergency relief. Emergency Relief is provided through
food vouchers and food packages. Due to limited funding Communicare has strict
guidelines around the distribution of emergency relief. Guidelines have been put in
place to ensure that they are able to support as many members of the community as
possible with the limited funding available.

103

There is also a Bill Pay program providing assistance with payment of bills for people
experiencing financial hardship.
4.9

104

Who monitors the quality of asylum
accommodation/the provision of financial support?

In 2013-2014 the Australian Red Cross monitored all Australian immigration detention
facilities. They visited every facility both on and offshore at least once per quarter, and

How is the quality of asylum
accommodation/provision of financial support

maintained a dialogue with authorities at on-site and national levels to advocate on
105
issues of humanitarian concern.

monitored? Who is responsible for ensuring the
implementation of recommendations?

The Department continued to regularly review performance of the contracted service
providers and undertake quality assurance activities to ensure services were timely and
met quality requirements and that Community Detention service-operators met
contractual obligations and responsibilities under the Financial Management and
Accountability Act 1997 and the Community Detention programme’s operational
106

framework.

103

Communicare, "Emergency Relief", Accessed 30 June 2015, Available at: https://www.communicare.org.au/index.php/Family-Services/emergencyrelief.html

104

Communicare, "Bill Pay", Accessed 30 June 2015, Available at: https://www.communicare.org.au/index.php/Family-Services/bill-pay.html

105

Redcross, "Supporting Migrants", Accessed 30 June 2015, Available at: http://www.redcross.org.au/annualreport_2014/year-in-review/supportingmigrants.html

106

Australian Government - Department of Immigration and Border Protection, "Annual Report - 2013-14", (2014), Accessed 30 June 2015, Available
at: http://www.border.gov.au/ReportsandPublications/Documents/annual-reports/DIBP_AR_2013-14.pdf, p. 194
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The Minister’s Council on Asylum Seekers and Detention ("MCASD") is an advisory
body whose principal purpose is to provide independent advice to the Minister on
policies, processes, services and programmes necessary to achieve the timely, fair and
effective resolution of immigration status for people seeking migration outcomes in
Australia. This includes people whose immigration status is unresolved, residing either
in the community or any form of immigration detention.
In particular, MCASD provides advice on:
•

policies, services and programmes designed to support the timely resolution of
immigration status outcomes;

•

the appropriateness and adequacy of services available to assist people whose
immigration status is unresolved;

•

immigration detention matters including, but not limited to, the suitability of
facilities, accommodation and service arrangements. In addressing these
issues, MCASD;

•

develops a work programme, agreed with the Minister, identifying priority
issues to be addressed over the period of its tenure;

•

responds to specific issues identified as a priority by the Minister and provides
advice accordingly;

•

liaises with relevant non-government and inter-governmental organisations,
statutory bodies and immigration detention service providers on a regular
basis; and

•

regularly visits the range of immigration detention facilities in operation to
obtain information on the suitability, environment and operation of each
107
facility.

107

Australian Government - Department of Immigration and Border Protection, "Annual Report - 2013-14", (2014), Accessed 30 June 2015, Available
at: http://www.border.gov.au/ReportsandPublications/Documents/annual-reports/DIBP_AR_2013-14.pdf p. 175.
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Page 184 of the Department’s Annual Report states that they regularly review the
conduct of service providers. In 2013-2014 there were performance and service
delivery audits to ensure timely and quality provision of contracted services with
financial penalties for performance failures.
4.10

Is there a process for people who want to complain
about the asylum accommodation/financial support
they have received? Which body administers it?

N/A.

What is their relationship to the organisations
providing asylum accommodation/financial
support? How often is the complaints process
used? What is the outcome?
4.11

Do people have access to free healthcare during
their asylum claim? What are the criteria? Do

Under the ASAS, asylum seekers can also access general health care including
pharmaceuticals, casework support and referrals to other agencies (legal, medical,

refused asylum seekers have access to free
healthcare while they remain in the country? Do

counselling, social, education, housing, material aid).

they have difficulty accessing healthcare?

While in detention facilities, health care is facilitated by the Commonwealth
government-contracted International Health and Medical Services ("IHMS"). Upon entry

108

into Community Detention, IHMS will assign a General Practice clinic located within
reasonable distance of a person’s housing.

109

Illegal Maritime Arrivals in the community on Bridging Visas receive access to health
services under Medicare. However, they do not have access to a health care card and
are generally required to pay for any gaps in the costs of medical services and

108

Redcross, "Asylum Seekers and Refugees" Accessed 30 June 2015, Available at: http://redcross.org.au/asylum-seekers.aspx

109

Victorian Refugees Health Network, "Asylum Seeker Health", (25 June 2012), Accessed 30 June 2015, Available at:
http://refugeehealthnetwork.org.au/wp-content/uploads/Asylum-Seeker-FactsheetJune2012.pdf
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prescription medication beyond amounts covered by Medicare and the Pharmaceutical
Benefits Scheme.

110

Also, the health needs of people in Community Detention (including children) are
coordinated by the IHMS through a network of community-based providers if needed.
Community detainees also have access to specialist torture and trauma counselling
services. Through IHMS all health-related costs for those in detention including hospital
services are provided by the Government.

111

All people in immigration detention, including Community Detention are provided with
health care at a standard broadly commensurate with that available to Australians
through the public health system. Health services are provided by qualified
professionals and take account of the detained persons individual health needs.
4.12

112

Are people allowed to work while they are claiming
asylum? What are the criteria? When are people

In November 2012, the Australian Labour government introduced a policy denying
asylum seekers who arrive by boat and who are released into the community on a

given access to the labour market? Are they

Bridging Visa the right to work.

113

By November 2013, there were some 27,000 asylum

110

Australian Government - Department of Immigration and Border Protection, "Annual Report - 2013-14", (2014), Accessed 30 June 2015, Available
at: http://www.border.gov.au/ReportsandPublications/Documents/annual-reports/DIBP_AR_2013-14.pdf p. 196

111

Australian Government - Department of Immigration and Border Protection, "Annual Report - 2013-14", (2014), Accessed 30 June 2015, Available
at: http://www.border.gov.au/ReportsandPublications/Documents/annual-reports/DIBP_AR_2013-14.pdf, p. 197.

112

http://www.border.gov.au/ReportsandPublications/Documents/annual-reports/DIBP_AR_2013-14.pdf, p. 197.

Australian Government - Department of Immigration and Border Protection, "Annual Report - 2013-14", (2014), Accessed 30 June 2015, Available at:
http://www.border.gov.au/ReportsandPublications/Documents/annual-reports/DIBP_AR_2013-14.pdf, p. 181. For a detailed outline please see
http://www.refugeecouncil.org.au/r/spn/120829-SPN.pdf
113

NWHN, "Policy as Punishment: Asylum Seekers in the Community without the Right to Work", (February 2014), Accessed 30 June 2015, Available
at:
http://www.nwhn.net.au/admin/file/content101/c6/CHRE_PolicyAsPunishmentAsylumSeekersInTheCommunityWithoutTheRightToWork_Feb_2014.p
df

REFUGEE & ASYLUM PROCESSES  October 2015

DLA Piper  48

BENCHMARK 4 - ADEQUATE SUPPORT AND ACCOMMODATION
allowed to work in any job or to be self-employed?

seekers in Australia who had arrived by boat since 13 August 2012 and were living in
community-based arrangements with no right to work and limited entitlements.

114

Those living in the community on a Bridging Visa therefore currently have no right to
work and receive minimal support (equivalent to 89% of the Australian citizen state
benefit, see 4.14 below).

115

Once these asylum seekers are granted a Protection Visa, they will be able to live and
work in Australia with the same right to work as Australian citizens.
4.13

Are there any restrictions to freedom of movement
for people claiming asylum?

116

Some asylum seekers are released from immigration detention facilities into the
community under the Community Detention Programme. Placement in the community
allows people to move about without being accompanied by an immigration officer. The
Australian Red Cross and other service providers manage this Programme under
contract to the Department, and provide people in this group (usually women, families
or unaccompanied minors) with housing, some income support and some case
management support.

117

114

M. Cash, Evidence to Senate Legal and Constitutional Committee, Parliament of Australia, Canberra, 19 November 2013.

115

NWHN, "Policy as Punishment: Asylum Seekers in the Community without the Right to Work", (February 2014), Accessed 30 June 2015, Available
at:
http://www.nwhn.net.au/admin/file/content101/c6/CHRE_PolicyAsPunishmentAsylumSeekersInTheCommunityWithoutTheRightToWork_Feb_2014.p
df

116

Australian Government Department of Immigration and Border Protection, "Protection Visa (subclass 866) (10 February 2015) Accessed 30 June
2015, Available at: http://www.border.gov.au/Trav/Visa-1/866-

117

Victorian Refugees Health Network, "Asylum Seeker Health", (25 June 2012), Accessed 30 June 2015, Available at:
http://refugeehealthnetwork.org.au/wp-content/uploads/Asylum-Seeker-FactsheetJune2012.pdf
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4.14

What provision is made for people who are refused

The Migration Act requires all "unlawful citizens" to be detained, regardless of their

asylum accommodation/financial support? Is this
the same for families / singles etc.? What happens

circumstances, until they are either granted a visa or leave the country.
Therefore,
all individuals seeking asylum in Australia should be provided with accommodation

to these people in practice?

which may range from a detention centre to community housing.

118

There are four types of asylum accommodation in Australia: immigration detention
centres ("IDC"); immigration residential housing ("IRH"); immigration transit
119
accommodation ("ITA"); and alternative places of detention ("APOD").
IDCs are for people who have overstayed their visa, are in breach of their visa
conditions or who have come to Australia without a valid visa. They are primarily for
medium to high risk detainees. IRH is flexible housing that allows detainees in
immigration detention to have more autonomy. The benefit of this domestic style of
accommodation is that detainees are able to cook their own food and control many
aspects of their household. ITA provides hostel-style accommodation for detainees
which includes food services as well as self-catering for snacks. The detention services
provider provides programmes and activities, including onsite recreational facilities.
APODs are often used to accommodate families, children and detainees in need of
medical treatment. In addition to detention facilities, APODs can be in the form of
rented housing in the community, hotel rooms and other community housing through
120
arrangements with other government departments.

118

Australian Government Department of Immigration and Border Protection, "Protection Visa (subclass 866) (10 February 2015) Accessed 30 June
2015, Available at: http://www.border.gov.au/Trav/Visa-1/866-

119

Australian Government Department of Immigration and Border Protection, "Immigration Detention Facilities", (8 June 2015), Accessed 30 June 2015,
Available at: http://www.border.gov.au/Busi/Comp/Immigration-detention/facilities

120

Australian Government Department of Immigration and Border Protection "Immigration Detention Facilities", (8 June 2015), Accessed 30 June 2015,
Available at: http://www.border.gov.au/Busi/Comp/Immigration-detention/facilities
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The appropriateness of IDCs have been questioned for children and families. The
passing of the Migration Amendment (Detention Arrangements) Act 2005 established
the principle that children should only be detained as a matter of last resort. Whilst
attempts were made to release all families and children into an APOD, in practice a
significant number of children are still held in other detention facilities (IRH and ITA) in
121

Australia.
However, at the time of writing the most recent statistics show that there
122
are no children held in IDCs in Australia.
Asylum seekers awaiting the outcome of their Protection Visa application are not
entitled to receive Centrelink support which is state benefits paid to Australian citizens.
However, the Department of Immigration contracts the Red Cross to provide support to
asylum seekers in the community facing financial hardship. This allows access to
financial assistance covering basic living expenses (89% of Centrelink benefits),
general healthcare and accommodation. In order to be eligible an asylum seeker must
meet certain strict financial hardship criteria (set by the Department of Immigration) and
must have been awaiting the determination of a Protection Visa application for at least
123
six months.
For those asylum seekers on a Bridging Visa, support is also provided by the Red
Cross by way of financial assistance (equivalent to 89% of the Centrelink rates),
healthcare and accommodation. Accommodation is provided for the first 6 weeks.

121

Refugee Council of Australia, "Mandatory Detention", (May 2014) Accessed 30 June 2015, Available at: http://www.refugeecouncil.org.au/factsheets/asylum-seeker-issues/mandatory-detention/

122

Australian Government: Department of Immigration and Border Protection, "Immigration Detention and Community Statistics Summary", (31 March
2014), Accessed 30 June 2015, Available at: http://www.border.gov.au/ReportsandPublications/Documents/statistics/immigration-detentionstatistics-31-Aug-2015.pdf p.10

123

Victorian Refugees Health Network, "Asylum Seeker Health", (25 June 2012), Accessed 30 June 2015, Available at:
http://refugeehealthnetwork.org.au/wp-content/uploads/Asylum-Seeker-FactsheetJune2012.pdf
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Following this, the assistance is reduced and instead rent assistance equivalent to 89%
of the Centrelink rates is provided.

124

However, there are again strict eligibility criteria

which are determined by the Department.
A 2012 Red Cross survey indicated that, of those asylum seekers with access to
financial support, 13% of single individuals and 9% of single parents were living in short
125
term emergency accommodation or sleeping rough.
The Red Cross Support ceases to be provided once an asylum seeker's visa
application has been determined. This means that, throughout the appeal stages of an
application, asylum seekers will receive no accommodation or financial support.
The only other avenue for support is an Emergency Relief Centre. However, as noncitizens, asylum seekers are a lower priority for receiving assistance.
4.15

What other kinds of advice/information are asylumseekers able to access if they have problems
relating to, for example, health, mental health,

126

Since 2011, steps have been taken to strengthen the mental health services and
response across in the detention system including strengthening the Psychological
Support Program and the Program and Activities Framework.

housing, education, children, being victims of
crime?

One provider, Communicare in Western Australia provides an interesting Structured
Onshore Orientation Program.
The onshore orientation program is available to all clients aged 15 and over and
focuses on delivering competency based outcomes. Orientation sessions are tailored

124

Redcross - Migration Support Programs, "Community Assistance Support Program", (November 2013), Accessed 30 June 2015, Available at:
http://www.redcross.org.au/files/CASP_Inf

125

Redcross "Inaugural Vulnerability Report - Inside the process of seeking asylum in Australia", (June 2013), Accessed 30 June 2015, Available at:
http://www.redcross.org.au/files/ARC_VulnerabilityReport_LR.PDF

126

Redcross, "Inaugural Vulnerability Report - Inside the process of seeking asylum in Australia", (June 2013), Accessed 30 June 2015, Available at:
http://www.redcross.org.au/files/ARC_VulnerabilityReport_LR.PDF
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to individual client needs and learning capacities, within a National Orientation
Framework. The competencies set out critical skills and knowledge clients need to live
and function independently in Australian society and to continue their settlement
127
journey beyond the HSS Program.
In its annual report at page 104, the Department mentions that it is considering ways of
providing a small amount of additional support to groups of IMAs including
unaccompanied minors who are seeking protection and are considered vulnerable
beyond the Protection Application Information and Guides which replaced the IAAAS
for IMAs.

128

RELEVANT LEGISLATION
Migration Act 1958
(It should be noted at section 4(2): “To advance its object, this Act provides for visas permitting non-citizens to enter or remain in Australia and the
Parliament intends that this Act be the only source of the right of non-citizens to so enter or remain”.)
Australian Human Rights Commission Act 1986
Migration Agents Regulations 1998
Freedom of Information Act 1982
Migration Regulations 1994
Migration Amendment (Detention Arrangements) Act 2005

127

Communicare, "Humanitarian Settlement Services (HSS)", Accessed 30 June 2015, Available at:
https://www.communicare.org.au/index.php/Family-Services/humanitarian-settlement-services.html

128

Australia Government Department of Immigration and Border Protection, "Annual Report 2013-14", (2014), Accessed 30 June 2015, Available at:
http://www.border.gov.au/ReportsandPublications/Documents/annual-reports/DIBP_AR_2013-14.pdf
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0.1

How many asylum claims are there per year?

There were 17,213 applications in 2014, of which 10,975 were first applications.

129

There have been 22,266 applications in 2015 up until the end of September 2015, of
which 18,896 were first applications.
0.2

What percentage are allowed /refused at first
instance and allowed/refused on appeal, by

130

Figures below reflect the result of applications in 2014, at first instance and appeal
taken together. Disaggregated statistics for first instance and appeal are not available.

nationality?
131

Total:
•

29.4% awarded refugee status;

•

8.2% awarded subsidiary protection status; and

•

62.4% rejected.

By nationality:

132

Afghanistan:
•

20.2% awarded refugee status;

•

17.3% awarded subsidiary protection status; and

•

62.5% rejected.

129

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 6.

130

Cgvsra Asylum Statistics, (September 2015), published October 6th 2015, Office of the Commissioner General for Refugees and Stateless Persons,

available at http://www.cgrs.be/en/news/asylum-statistics-september-2015 p. 4 & 7
131

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 6.

132

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 6.
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Syria:
•

70.8% awarded refugee status;

•

25% awarded subsidiary protection status; and

•

4.2% rejected.

Iraq:
•

26.8% awarded refugee status;

•

40.9% awarded subsidiary protection status; and

•

32.3% rejected.

Republic of Guinea:
•

33.6% awarded refugee status;

•

1% awarded subsidiary protection status; and

•

65.4% rejected.

Russia:
•

26.5% awarded refugee status;

•

0.2% awarded subsidiary protection status; and

•

73.3% rejected.

'Indefinite' (mainly stateless persons of Palestinian origin):
•

59.1% awarded refugee status;

•

7.4% awarded subsidiary protection status; and

•

33.5% rejected.

Eritrea:
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•

81.9% awarded refugee status;

•

0.4% awarded subsidiary protection status; and

•

17.7% rejected.

DR Congo:
•

21.5% awarded refugee status;

•

0.2% awarded subsidiary protection status; and

•

78.3% rejected.

Kosovo:
•

9.6% awarded refugee status;

•

0% awarded subsidiary protection status; and

•

90.4% rejected.

•
Albania:
•

11.7% awarded refugee status;

•

1.3% awarded subsidiary protection status; and

•

87% rejected.

Serbia:
•

11.9% awarded refugee status;

•

0% awarded subsidiary protection status; and

•

88.1% rejected.

Ukraine:
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•

96.4% rejected.

Somalia:
•

45.1% awarded refugee status;

•

13.1% awarded subsidiary protection status; and

•

41.8% rejected.

Figures below reflect the result of applications in 2015:
Top 10 of countries of origin in 2015 (for first applications and appeals combined):
•

Iraq - 27.7%

•

Syria - 18.7%

•

Afghanistan - 10%

•

Somalia - 7.1%

•

Russia - 2.6%

•

Indefinite - 2.5%

•

Republic of Guinea - 2.4%

•

Kosovo - 1.9%

•

Democratic Republic of Congo - 1.9%

•

Albania - 1.7%

•

Other countries - 23.5%

Out of 12,328 decisions in 2015 so far, a total of 4,623 were awarded refugee status
and 923 were granted subsidiary protection status. 3,049 applications have been
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refused refugee and subsidiary protection status.
0.3

133

What are the most prevalent nationalities in the

In order of most prevalent in 2014: Afghanistan, Syria, Iraq, Republic of Guinea,

asylum claims being received?

Russia, 'Indefinite' (mainly stateless persons of Palestinian origin), Eritrea, DR Congo,
134
Kosovo, and Albania.
In order of most prevalent for first applications in 2015: Iraq, Syria, Afghanistan,
Somalia, Indefinite, Republic of Guinea, DR Congo, Kosovo, Albania and Russia.

135

BENCHMARK 1 - TIMELY ADVICE AND INFORMATION
1.1

136

Is there any legislative or policy power/obligation
on the state to provide publically funded advice and

The Aliens Office Procedure Royal Decree requires that an information brochure be
distributed to the asylum seeker at the moment they submit their asylum application.

information about the asylum system to people
making an asylum claim?

The brochure should be in a language that the asylum seeker can reasonably be
expected to understand. The brochure must contain information about:
•

asylum procedure;

•

application of the Dublin II Regulation;

•

eligibility criteria of the Geneva Convention and subsidiary protection status;

•

access to legal assistance (please refer to Benchmark 2 for further information

on the availability of legal advice);
•

possibility for children to be assisted during the interview;

•

reception accommodation;

133

Cgvsra Asylum Statistics, (September 2015), published October 6th 2015, Office of the Commissioner General for Refugees and Stateless Persons,
available at http://www.cgrs.be/en/news/asylum-statistics-september-2015 p. 13 & 14

134

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 6.

135

Cgvsra Asylum Statistics, (September 2015), published October 6th 2015, Office of the Commissioner General for Refugees and Stateless Persons,
available at http://www.cgrs.be/en/news/asylum-statistics-september-2015 p. 8

136

For full title, please see legislation table.
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•

asylum seekers' obligation to cooperate;

•

organisations which can assist asylum seekers and migrants; and

•

contact details of UNHCR's representative in Belgium.

137

Dublin III Regulation, which has full and direct effect since the beginning of 2014,
requires the distribution of an information brochure on the Dublin procedure in general
and a brochure for unaccompanied minors specifically. However, the Aliens Office
138
claims it is waiting for the European Commission to provide it with common models.
139

Article 14 of the Reception Act 2007 , which implements the EU Reception Directive
in Belgian law, requires the Federal Agency for the Reception of Asylum Seekers
("FEDASIL") to provide an information brochure in a language the asylum seeker
understands. This should contain information on the rights and obligations of asylum
seekers and authorities providing assistance.
Please also refer to section 1.10 for information regarding allocation of a social worker.
1.2

What are the eligibility criteria (if any) for accessing
this advice/information? (e.g. merits of claim,

There is no eligibility criteria. All asylum seekers are entitled to receive information.

140

means testing)
1.3

At which stages of the asylum process are people

Asylum seekers should receive the information brochure required by the Aliens Office

137

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 43.

138

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf, p. 43.

139

Full title in the legislation table at the end of this questionnaire.

140

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 43.
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eligible for asylum advice/information?

Procedure Royal Decree immediately on submitting their asylum application.

141

An information brochure (and DVD version) explaining reception structures and
rights/obligations of asylum seekers is distributed at the dispatching desk of FEDASIL,
where asylum seekers are designated to a reception accommodation place.

142

Information brochures are also available to asylum seekers in closed centres and
prisons.
1.4

143

What proportion of people claiming asylum access
asylum advice/information (i) prior to their asylum

It is not clear whether asylum seekers always receive the information brochures
144
immediately upon the registration of their asylum application at the Aliens Office
or

interview (ii) for an asylum appeal?

at the border.

145

It is not clear how well known and accessible these publications are in practice, and if
they provide asylum seekers with the information they need. Asylum seekers living in
the community (particularly in hotels), rather than in reception centres, appear to have
146
much less information.
1.5

How is asylum advice/information funded? What

Information brochures are provided by the Aliens Office, Commissioner General for

141

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf, p. 43.

142

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 43.

143

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 43.

144

Also referred to as the 'Immigration Department'.

145

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 44.

146

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 44.
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body administers the funds? What is its

Refugees and Stateless Persons ("CGRS") and FEDASIL. The CGRS is the

relationship to the body making asylum decisions?

independent administrative authority which determines asylum applications.

What is the budget for providing asylum
advice/information?

FEDASIL is a public interest organisation created by the 19 July 2001 programme of
148
law and operating under the Belgian Secretary of State for Asylum and Migration.

147

The Aliens Office, also known as the Immigration Office, is the administration of the
Minister responsible for entry into the territory, residence, settlement and removal of
149

foreign nationals in Belgium.

No information was available on the budget used towards providing information to
asylum seekers. However the 2015 budget for Belgium's refugee programme is USD
150
14.6 million.
1.6

Which organisation(s) provide asylum

FEDASIL, CGRS and Aliens Office (as in 1.5 above).

advice/information?
Specialised NGOs also provide asylum advice/information:
•

BCHV-CBAR (Belgian Refugee Council);

•

Vluchtelingenwerk Vlaanderen (Flemish Refugee Action);

•

Kruispunt Migratie-Integratie (Reference Point Migration-Integration);

147

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 19.

148

FEDASIL, "About Fedasil", Accessed 25 April 2015, Available at: http://fedasil.be/en/content/about-fedasil

149

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 14.

150

UNHCR, "2015 UNHCR sub regional operations profile - Northern, Western, Central and Southern Europe - Overview", Accessed 25 April 2015,
Available at: http://www.unhcr.org/pages/49e48e2e6.html
AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 43.
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1.7

How is this advice/information provided? (e.g. faceto-face advice, telephone advice, group sessions
etc.)

•

Ciré (Coordination and Initiatives for Refugees and Aliens);

•

ADDE (Association for Aliens Law);

•

JRS Belgium (Jesuit Refugee Services); and

•

Caritas International.

151

This is largely provided through information brochures which are distributed or
available online such as FEDASIL, Aliens Office and CGRS as per 1.5 above.
NGOs provide advice through their websites and via 'first line' legal assistance
152

helpdesks.

More information on 'first line' legal assistance is provided at 2.8.

For example, Ciré produced a procedural guide in 2008.

153

Vluchtellingenwerk

updated its handbook for professionals assisting asylum seekers in 2014 and published
154
a brochure in 2013.
In addition, BCHV-CBAR produced a manual aimed at lawyers
on asylum procedures at the border.

155

Please refer to comments at 1.4 above.

151

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 44.

152

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 44.

153

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 44.

154

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 44.

155

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 44.
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Social workers (as detailed at 1.10 below) will also provide assistance with providing
advice and practical explanations during the decision making process.
1.8

1.9

Is the provision of advice/information proactive

The provision of advice is intended to be pro-active. The information brochure provided

(and designed to assist people to be prepared for
the process) or reactive (at the point they have a

by the Aliens Office is available as soon as an asylum claim is lodged, and prepares
asylum seekers with information about the asylum process in advance (see 1.3).

problem and only focussed on that problem)?

However there are concerns as to whether this is achieved in practice (see 1.4).

Who monitors the quality of asylum
advice/information? How is the quality of asylum

No information on the monitoring of asylum advice is available.

advice/information monitored? Who is responsible
for ensuring the implementation of

The Belgian Refugee Council, also known as BCHV-CBAR, holds monthly 'contact

recommendations about the quality of asylum
advice/information?

meetings' with representatives from authorities working in the field of asylum policy.
During the meetings, the Aliens Office, CGRS and FEDASIL present the previous
month's statistics and any important facts, followed by a Q&A session. The Belgian
Refugee Council publish a detailed report on the meetings each month. Participants
include international organisations (e.g. United Nations High Commissioner for
Refugees), Belgian authorities and institutions (e.g. Foreign Affairs Ministry), and
NGOs.

1.10

156

Is there a process for people who want to complain
about the asylum advice/information they have

There is no obvious avenue for complaints regarding the information provided to
asylum seekers through brochures and other means. If the asylum seeker needs

tried to access/have received? Which body
administers it? What is their relationship to the

further information, this can be obtained from his/her social worker (allocated at the
157
reception centre) or the CGRS.
The CGRS is the organisation which determines

organisations providing asylum advice/information?

asylum applications.

How often is the complaints process used? What is
the outcome?

The social worker, throughout the duration of the asylum seeker's stay at the reception
centre, will provide practical explanations, explain the asylum procedure and will

156

BCHV - CBAR, "Objective", Accessed 25 April 2015, Available at: http://www.cbar-bchv.be/en-us/contactmeetings.aspx

157

FEDASIL and CGRS, "Asylum in Belgium", Accessed 20 July 2015, Available at: http://www.cgvs.be/nl p. 3.
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elaborate on the consequences of decisions made during the procedure. The social
worker will also help with the administrative aspects of the file.

158

BENCHMARK 2 - ACCESS TO QUALITY LEGAL ADVICE AND REPRESENTATION
2.1

2.2

Is there a role for a legal representative in the

Yes. Asylum seekers are entitled to free legal advice at all stages (first instance, appeal

asylum determination process?

and cassation (the process for appealing the decisions of the appeal tribunal to the
159
Belgium courts)) and in all types of procedure.

Is there any legislative or policy power/obligation

Pursuant to Article 23 of the Belgian Constitution, everyone has the right to a life of

on the state to provide publically funded legal
advice/representation to people making an asylum

dignity. This is understood under Belgian law to include the right to legal assistance.

claim?

The Aliens Act guarantees free legal assistance to all asylum seekers at every stage of

160

the asylum procedure (first instance, appeal, cassation) and in all types of procedure
(regular, accelerated, admissibility, appeal in full jurisdiction, annulment and
suspension).

161

The Reception Act also guarantees asylum seekers efficient access to legal aid during
first and second instance procedures.

162

158

FEDASIL and CGRS, "Asylum in Belgium", Accessed 20 July 2015, Available at: http://www.cgvs.be/nl p.16

159

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 25.

160

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 25.

161

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 25.

162

Article 33, Reception Act, as cited in AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30
June 2015, Available at: http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 25.
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2.3

What are the eligibility criteria (if any) for accessing

There is a refutable presumption that asylum seekers and persons in detention do not

asylum legal advice/representation? (e.g. merits of
claim, means testing)

have sufficient financial resources to pay for legal representation (until proof of the
163
contrary).
There are no means tests for asylum seekers (they are exempt from the
financial threshold).

164

The bureau for legal assistance can apply a preliminary merits test before appointing a
lawyer where the request is manifestly unfounded and does not have any chance of
165
success. This is only applied very rarely in practice.
In practice, if a person entitled to free legal assistance requests a lawyer, this is
granted quasi-automatically, though there are reports of a more stringent appointment
practice in some districts where the lawyers themselves request to be appointed,
especially in cases of subsequent applications.
2.4

At which stages of the asylum process are people
eligible for asylum legal advice/representation?

166

It is available after the Aliens Office stage. The Aliens Office stage is the stage
immediately following registration of the application, at which point the Aliens Office
carries out preliminary investigations relating to the application (e.g. determining
whether Belgium is responsible for the application under the Dublin Regulation).

163

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 25.

164

Legal Aid in Belgium, Accessed 13 October 2015, Available at: .
http://webcache.googleusercontent.com/search?q=cache:lX2K4NXOP6wJ:https://www.opensocietyfoundations.org/sites/default/files/eu-legal-aidbelgium-20150427.pdf+&cd=6&hl=en&ct=clnk&gl=uk

165

Article 508/14 Judicial Code, AIDA, as cited in AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015),
Accessed 30 June 2015, Available at: http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 25.

166

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 26.
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Legal advice is therefore available at first instance, appeal and cassation, but not at the
Aliens Office stage.
2.5

What proportion of people claiming asylum access
asylum legal advice/representation (i) prior to their
asylum interview (ii) for an asylum appeal?

167

All asylum seekers are entitled to legal advice prior to asylum interview and at appeal
(see 2.4 above). No statistics are available on the number of asylum seekers who
actually access this advice.
Most bureaus of legal assistance appoint junior trainee lawyers for these types of
cases, which means that these trainee lawyers are made responsible for taking up very
technical types of cases for which they have no experience at all. The contact between
asylum seekers and their assigned lawyer is usually very complicated. Often no lawyer
is present at the personal interview because asylum seekers cannot get in touch with
their lawyer before the interview takes place, and lawyers tend not to visit their client
before the interview to prepare it. When a negative first instance decision is taken by
the CGRS it is not always easy to contact the lawyer over the phone or in person to
discuss the reasons given in the decision. Often the lawyer decides that there are no
arguments/grounds to lodge an appeal with the Council of Aliens Law Litigation
("CALL"), and advises the asylum seeker not to lodge an appeal without explaining the
reasons why. Some bureaus of legal assistance have or intend to make pools and lists
of specialised alien law lawyers to be exclusively assigned in this kind of cases, but the
necessary control and training seem to be lacking to effectively guarantee quality legal
assistance.

2.6

What kinds of legal work are included (e.g. witness
statements, representation etc.) and what is

168

There is a distinction between primary legal aid ('first line assistance') and secondary
legal aid ("second line assistance").

167

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 25.

168

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 39.
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excluded, either formally or in practice?
First line assistance is organised by local commissions for legal assistance and is
composed of lawyers from the local bar association and the public centres for social
welfare. The bar association draws up a list of lawyers who wish to provide first line
legal aid services. The bar association then sends this list of lawyers to the Legal Aid
169
Commission.
The 'first line assistance' is a 'first response' and deals with mostly
procedural matters relating to the asylum seeker's case.
More specialised advice is provided through 'second line assistance'. 'Second line
assistance' is organised by the local bar association in every judicial district, and
involves appointing a 'pro Deo lawyer' to assist and represent the asylum seeker during
the procedure.

170

Both services are free of charge, subject to 2.3 above.
In practice, asylum seekers receive assistance in each stage of their application. In
theory only asylum seekers who lack sufficient financial means should be entitled to
free legal assistance, but because of the presumption, in practice every asylum seeker
will get a lawyer appointed to assist them in all the stages of the asylum procedure.
2.7

How is it funded? What body administers the
funds? What is its relationship to the body making

'Pro Deo lawyers', receive a fixed amount remuneration (on a points based system)
from the bureau for legal assistance for every element of work they undertake e.g. 5

asylum decisions? What is the budget for providing
asylum legal advice/representation? How much of

points for assistance during the first instance procedure, 15 points if this includes
attending the interview). Clearly, this means that not all of the time which the pro Deo

169

Judicial Code Section III, (2007), Accessed 13 October 2015, Available at:
http://www.google.co.uk/url?sa=t&rct=j&q=&esrc=s&source=web&cd=5&ved=0CDkQFjAEahUKEwj3k5zbyb_IAhWEshQKHY8A8Q&url=http%3A%2F%2Fwww.ccbe.eu%2Ffileadmin%2Fuser_upload%2FNTCdocument%2Fen_belgiquepdf1_1190362409.pdf&usg=AFQjCNE
89GzpFMeUrQ3SnGSoH-CEZTtmDQ.

170

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 25.
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a legal representative’s time does the budget allow

lawyer has spent on the asylum seeker's case will be recovered. The bureau is

for?

financed by its local bar association, which receives a fixed annual subsidy from the
Ministry of Justice. The Ministry of Justice committed to paying the bureau EUR 26 per
171
point in 2013, but in practice this was only around EUR 24.03 per point.
The Ministry of Justice is not linked to the body which determines the asylum
application, the CGRS, as this is an independent administrative body (see 1.5 above).

2.8

Which organisation(s) provide asylum legal advice
/information? What qualifications are required for

'First line assistance' (advice only) is organised by local commissions for legal
assistance, composed of lawyers from the local bar association and public centres for

people to provide asylum legal advice/information?

social welfare. There is a legal requirement for such local commissions to exist in every

Who regulates this?

judicial district but in practice only very few local commissions seem to be functioning.
Other public social organisations and NGOs also provide this kind of first line
172

assistance.
If an NGO wishes to provide 'first line' assistance, it can apply to the
Ministry of Justice. Conditions include: being a non-profit organisation, having at least
one staff member with a law degree, having provided legal advice for at least two
years. Reportedly, many NGOs provide such advice without formal recognition from the
Ministry of Justice.

173

'Second line assistance' is organised by the local bar association of each judicial

171

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 26.

172

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final .pdf p. 25.

173

ECRE - European Council on Refugees and Exiles, "Survey on Legal Aid for Asylum Seekers in Europe, (October 2010), Accessed 30 June 2015,
Available at: http://www.ecre.org/component/downloads/downloads/268.html p. 78.
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district. Lawyers appointed by the bar association are called 'pro Deo lawyers'. These
lawyers receive specialised refugee law training

174

but in practice, junior trainee

lawyers with little or no experience are assigned to asylum cases.

175

Some bureaus of legal assistance have or intend to make pools and lists of specialised
refugee law lawyers to be exclusively assigned in this kind of cases, but the necessary
control and training seem to be lacking to effectively guarantee quality legal
assistance.
2.9

176

Who monitors the quality of asylum legal
advice/information? How is the quality of asylum

The professional conduct of lawyers providing legal aid to asylum seekers is governed
by the general rules applicable to the legal profession and is monitored by the bar

legal advice/representation monitored? Who is
responsible for ensuring the implementation of

association.

177

recommendations about the quality of legal advice
and representation?
2.10

Is there a process for people who want to complain

An asylum seeker can file a complaint with the president of the relevant Bar

about the asylum legal advice/representation they
have received? Which body administers it? What is

Association and can request a change of lawyer. The council of the Bar can decide to
remove a lawyer from the list of lawyers available for legal aid if their services are

their relationship to the organisations providing

insufficient, in which case a disciplinary procedure is started.

178

174

ECRE - European Council on Refugees and Exiles, "Survey on Legal Aid for Asylum Seekers in Europe, (October 2010), Accessed 30 June 2015,
Available at: http://www.ecre.org/component/downloads/downloads/268.html ,p. 24

175

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 39.

176

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 39.

177

ECRE - European Council on Refugees and Exiles, "Survey on Legal Aid for Asylum Seekers in Europe, (October 2010), Accessed 30 June 2015,
Available at: http://www.ecre.org/component/downloads/downloads/268.html p. 157.

178

ECRE - European Council on Refugees and Exiles, "Survey on Legal Aid for Asylum Seekers in Europe, (October 2010), Accessed 30 June 2015,
Available at: http://www.ecre.org/component/downloads/downloads/268.html p. 157.
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asylum legal advice/representation? How often is
the complaints process used? What is the

The bar association is the same organisation which provides legal services (except in

outcome?

the case of NGOs providing first line assistance). See 2.8 above. No statistics are
available regarding the volume of complaints.

BENCHMARK 3 - ACCURATE AND TIMELY DECISIONS
3.1

Has the country signed the 1951 Refugee
Convention? How is the 1951 Convention

Yes. The 1951 Refugee Convention is incorporated into Belgian law by the "Aliens
179
Act".

incorporated into legislation/policy?
3.2

Which body is responsible for administering the
asylum process? What is their relationship to the

The Aliens Office ("AO") has authority to register asylum applications and determines

body responsible for border enforcement? What is
relationship to body responsible for other forms of

administration of the Minister responsible for entry to the territory, residence, settlement
and removal of foreign nationals.

whether Belgium is responsible under the Dublin procedure.

180

The AO is under the

immigration?
CGRS is an independent government agency responsible for determining asylum
181
applications.
The Council of Aliens Law Litigation ("CALL") is an administrative
court responsible for appeals against negative first instance decisions from CGRS.

182

The Federal Police is the competent authority for border enforcement, working in close
coordination with the border control section of the Aliens Office.

183

179

Full title in 'relevant legislation' section below. Kingdom of Belgium - Foreign Affairs, Foreign Trade and Development Cooperation, "Asylum",
Accessed 26 April 2015, Available at:
http://diplomatie.belgium.be/en/policy/policy_areas/striving_for_global_solidarity/asylum_and_migration/asylum/

180

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 14.

181

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 14.

182

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 15.
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3.3

Is there an inquisitorial or adversarial system for

The system is primarily inquisitorial. The Aliens Office registers the application for

deciding asylum claims? Or mixed (and if so how)?

asylum and takes a statement from the asylum seeker regarding his/her identity,
nationality and journey to Belgium. The Asylum seeker then completes a questionnaire
about the reasons for his/her application. The questionnaire is submitted to the CGRS,
which will form the basis of the initial interview, together with any relevant documents
which the asylum seeker has produced.
An interview takes place at CGRS between a CGRS caseworker, asylum seeker and a
lawyer/trusted person if he/she wishes (though they cannot intervene during the
interview). There is a conversation with the asylum seeker regarding reasons for
application at the interview. CGRS evaluates applications in an independent and
impartial manner. After the interview, CGRS makes the decision as to whether or not
to grant asylum based on the merits of the application.
If the asylum seeker wishes to appeal a negative decision, he/she does this with the
CALL. CALL has no investigative competence and must take a decision based only on
the evidence in the file presented by both parties.

3.4

Can people be removed while their asylum claim is
being decided?

184

No. Asylum seekers are entitled to reception in Belgium until their application is
185
decided.
Asylum seekers cannot be expelled or forcibly removed during the appeal process
(appeal to Council for Alien Law Litigation). If CALL refuse the appeal, the asylum

183

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 35.

184

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 14.

185

FEDASIL, "Asylum in Belgium", Accessed 26 April 2015, Available at: http://fedasil.be/en/content/asylum-belgium
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seeker can submit a cassation appeal with the Council of State. However this is a nonsuspensive appeal, so the asylum seeker can be removed during this appeal.
3.5

Are there any admissibility procedures or are all
those asylum claims that are lodged (and not

186

Applications will be considered as long as Belgium is responsible for considering the
application under the Dublin procedure.

withdrawn by the applicant) heard?
The CGRS can decide not to consider subsequent applications from the same
applicant where the new application does not contain any 'new' element.
3.6

187

Is there a statutory or policy time limit for how

Regular Procedure:

quickly parts of the asylum process are conducted?
Is there flexibility in this if requested by the

There is no provision in the law imposing an obligation on the CGRS to take a decision

applicant? Is this the same for all claims? Are
particular cases expedited e.g. vulnerable cases,
those considered easy to grant/refuse?

within a certain period of time in the regular procedure. However, Article 23.1 of the
Royal Decree Procedure CGRS enables the asylum seeker to ask for a justification if
no decision has been made within six months after the asylum application was
188

made.

In 2012 the Secretary of State for Asylum and Migration declared her intention to
provide a quick and high quality procedure that allows for new asylum applications to
be decided within an average time frame of three months (first instance decision) or six
months (including final decision on appeal).

189

186

FEDASIL and CGRS, 'Asylum in Belgium: Information for Asylum Seekers regarding the Asylum Procedure and Reception provided in Belgium',
Accessed 20 July 2015, Available at: http://5042.fedimbo.belgium.be/sites/5042.fedimbo.belgium.be/files/explorer/engels_-_anglais.pdf p.38.

187

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 44.

188

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 19.

189

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 19.
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Accelerated Procedure:
The CGRS can be required to make a decision within a prescribed period of time
(which can be 2 months, 15 days, 8 days, 5 days or 2 working days) where the
190
procedure is accelerated.
191

•

Applications which are fraudulent or unfounded - 2 months.

•

Applications where the applicant withdraws from border asylum procedure or
does not report at a designated reception centre having tried to enter the
country illegally, or when they do not appear for the scheduled interview or
provide the required information without good reason - 2 months.

•

192

Applications from asylum seekers held in closed centres at the border, subject
to security measures, or in prison - 2 months or 15 calendar days (depending
193
on the grounds for detention).

•

Asylum seeker did not apply for asylum when the border police enquired
about the purpose of their journey - 2 months.

•

Asylum seeker had already made another asylum application - 2 months.

•

Asylum seeker refused to state or give false information or documents about
their identity or nationality - 2 months.

•

Asylum seeker destroyed or disposed of their identity and travel documents -

190

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 39.

191

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 40.

192

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 40.

193

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 40.
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2 months.
•

Asylum seeker made an application with the sole purpose of postponing or
frustrating an immediate expulsion - 2 months.

•

Asylum seeker hampered the collection of their fingerprints - 2 months.

•

Asylum seeker did not indicate that they already made an application in
another country - 2 months.

•

Asylum seeker refused to make the declarations required at the registration
with the Aliens Office - 2 months.

•

When the applicant is detained in a closed centre at the border or on the
territory for other reasons or is in prison serving a sentence, or when there are
indications that he poses a danger to public order or national security or when
the Minister/Secretary of State or the AO requests an application be given
priority - 15 days.

•

Applications from a person from a safe country of origin or from a person
whose refugee status has already been recognised and is still effective in
another EU member state - 15 days.

•

Applications of EU nationals - 5 days.

•

Subsequent asylum applications - 8 days (or 2 days if the applicant is in
detention).

These deadlines are indicative only and there are no sanctions attached if they are not
respected.
3.7

How and where do people lodge an asylum claim?

194

The asylum seeker must apply for asylum at the Immigration Office in Brussels, which
then registers the application. The Immigration Office determines the language in which
the asylum procedure will proceed and asks questions about the applicant's personal

194

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 40.
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data. Upon registration, the applicant submits all the relevant documents he has with
him in order to confirm his identity, such as name, date of birth and nationality.

195

This

must be done as soon as possible and within 8 working days after arriving in Belgium).
There are two other ways a claim for asylum may be lodged:
1.

With the border police, if the foreign national has been stopped at the border

(the foreign national must file an application as soon as possible after arrival); or
2.

With the director of the prison or closed reception centre after the foreign

national was arrested or detained (the foreign national must file an application as soon
196
as possible and within 8 working days after the start of his detention).
3.8

How is the substance of an asylum claim conveyed

The Aliens Office prepares an application file, which is sent to the CGRS for

to the asylum decision maker? (e.g. on paper, an
asylum interview)

examination. This includes a statement from the applicant on questions of identity,
nationality, and how he/she arrived in Belgium, as well as a questionnaire regarding the
reasons for the application.

197

The CGRS will examine the contents of the application and conduct an
interview/hearing with the asylum seeker. The case officer of the CGRS will write down
the asylum seeker's statements in a hearing report, which will be added to the asylum
file.
3.9

In practice, how long do people wait between

198

Immediately after registration of the application, the asylum seeker will be asked to

195

CGRS - the registration of the asylum application (2015), Accessed 13 October 2015, Available at http://www.cgrs.be/en/internationalprotection/registration.

196

CGRS - when and where to register an asylum application? (2015), Accessed 13 October 2015, Available at http://www.cgrs.be/en/when-and-whereregister-asylum-application.

197

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 14.

198

Office of the Commissioner General for Refugees and Stateless Persons, 'Asylum in Belgium', (2014),Accessed 30 June 2015, Available at:
http://www.cgra.be/sites/default/files/brochures/asiel_in_belgie_-_engels_1.pdf

REFUGEE & ASYLUM PROCESSES  October 2015

DLA Piper  75

BENCHMARK 3 - ACCURATE AND TIMELY DECISIONS
having lodged an asylum claim and conveying the

complete a questionnaire, which the CGRS will use for its preparation for the asylum

substance of their case to the decision maker?

interview.

199

The CGRS try to take a decision on the application within 2 months,

although this is not always possible. Sometimes a quick decision is not possible
because further investigation or an additional interview is needed. In this case, it may
take several months before the applicant receives a decision.
3.10

3.11

In practice, how long do people wait between
having lodged an asylum claim and receiving a

In 2009, 1 in 3 asylum seekers received a decision within 3 months after submitting
their application and another 1 in 3 received a decision 3-6 months after their

decision on their claim?

application. For 1 in 3 asylum seekers, the decision took longer than 6 months.

Is there a right of appeal against a refusal of
asylum? How long do people have to lodge an
appeal? Is an appeal heard in person or on the

Asylum seekers can appeal negative decisions to the CALL. The appeal must be
lodged within 30 calendar days from the date of notification of the decision. The appeal
is formalistic and essentially in writing, although there is a hearing where the asylum

papers? Is it public?

seeker (or his/her lawyer), Aliens Office or CGRS can explain their arguments orally,

200

insofar as they were contained in the written petition to CALL.
In the full jurisdiction appeals however, the CALL is now also obliged to take into
consideration every new element brought forward by any one of the parties with an
additional written note before the end of the hearing. Depending on how the CALL
assesses the chance that this new element(s) might lead to the recognition or granting
of international protection status, it can annul the decision and send it back to the
CGRS for additional examination (unless the CGRS can submit a report about its
additional examination to the CALL within eight days) or leave the asylum seeker the
opportunity to reply on the new element (brought forward by the CGRS) with a written

199

FEDASIL and CGRS, 'Asylum in Belgium: Information for Asylum Seekers regarding the Asylum Procedure and Reception provided in Belgium',
Accessed 20 July 2015, Available at: http://5042.fedimbo.belgium.be/sites/5042.fedimbo.belgium.be/files/explorer/engels_-_anglais.pdf

200

Office of the Commissioner General for Refugees and Stateless Persons, 'Asylum in Belgium', (2014), Accessed 30 June 2015, Available at:
http://www.cgra.be/sites/default/files/brochures/asiel_in_belgie_-_engels_1.pdf
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note within eight days (the sanction being a presumption to agree with the CGRS on
this point).
3.12

In practice, how long do people wait between
having an initial decision refused and having a

201

Average processing time for an appeal against negative decision is 101 days.

202

decision on their appeal?
3.13

Is there any provision for re-opening a case
refused on appeal if new information comes to

If new information comes to light, the asylum seeker can lodge a new application with
the Immigration Department, called a 'multiple application'. The asylum seeker must

light?

provide evidence on why this information was not available earlier. If the new evidence
substantially increases the likelihood of a positive decision, the CALL will send the
appeal to the CGRS.

3.14

203

What forms of protection are available (asylum,
subsidiary protection, humanitarian protection)?

Refugee status - Granted to those who meet the condition of Article 1 of the Refugee
Convention: “any person who, owing to a well-founded fear of being persecuted for

What is the rate at which asylum decisions are
granted at (i) initial decision (ii) appeal, by

reasons of race, religion, nationality, membership of a particular social group or political
opinion, is outside the country of his nationality and is unable or, owing to such fear, is

nationality? What is rate at which subsidiary status
and humanitarian status are granted at (i) initial

unwilling to avail himself of the protection of that country“.

decision (ii) appeal, by nationality?

Subsidiary protection status - Granted to an asylum seeker “who does not qualify as a

204

refugee but in respect of whom substantial grounds have been shown for believing that
the person concerned, if returned to his or her country of origin, or in the case of a
stateless person, to his or her country of former habitual residence, would face a real

201

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf pp. 20-22.

202

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p 20

203

FEDASIL and CGRS, 'Asylum in Belgium: Information for Asylum Seekers regarding the Asylum Procedure and Reception provided in Belgium',
Accessed 20 July 2015, Available at: http://5042.fedimbo.belgium.be/sites/5042.fedimbo.belgium.be/files/explorer/engels_-_anglais.pdf

204

Kingdom of Belgium - Foreign Affairs, Foreign Trade and Development Cooperation, "Asylum", Accessed 26 April 2015, Available at:
http://diplomatie.belgium.be/en/policy/policy_areas/striving_for_global_solidarity/asylum_and_migration/asylum/
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risk of suffering serious harm (…), and is unable, or, owing to such risk, unwilling to
avail himself or herself of the protection of that country, provided that he or she does
not fall under one of the exclusion clauses defined in article 55/4”.

205

Figures below reflect results of applications at first and second instance taken together.
Disaggregated statistics for first instance and second instance not available.

206

Afghanistan:
•

20.2% awarded refugee status;

•

17.3% awarded subsidiary protection status; and

•

62.5% rejected.

Syria:
•

70.8% awarded refugee status;

•

25% awarded subsidiary protection status; and

•

4.2% rejected.

Iraq:
•

26.8% awarded refugee status;

•

40.9% awarded subsidiary protection status; and

•

32.3% rejected.

Guinea:

205

Kingdom of Belgium - Foreign Affairs, Foreign Trade and Development Cooperation, "Asylum", Accessed 26 April 2015, Available at:
http://diplomatie.belgium.be/en/policy/policy_areas/striving_for_global_solidarity/asylum_and_migration/asylum/

206

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 6.
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•

33.6% awarded refugee status;

•

1% awarded subsidiary protection status; and

•

65.4% rejected.

Russia:
•

26.5% awarded refugee status;

•

0.2% awarded subsidiary protection status; and

•

73.3% rejected.

'Indefinite' (mainly stateless persons of Palestinian origin):
•

59.1% awarded refugee status;

•

7.4% awarded subsidiary protection status; and

•

33.5% rejected.

Eritrea:
•

81.9% awarded refugee status;

•

0.4% awarded subsidiary protection status; and

•

17.7% rejected.

DR Congo:
•

21.5% awarded refugee status;

•

0.2% awarded subsidiary protection status; and

•

78.3% rejected.

Kosovo:

REFUGEE & ASYLUM PROCESSES  October 2015

•

9.6% awarded refugee status;

•

0% awarded subsidiary protection status; and
DLA Piper  79

BENCHMARK 3 - ACCURATE AND TIMELY DECISIONS
•

90.4% rejected.

Albania:
•

11.7% awarded refugee status;

•

1.3% awarded subsidiary protection status; and

•

87% rejected.

Serbia:
•

11.9% awarded refugee status;

•

0% awarded subsidiary protection status; and

•

88.1% rejected.

Ukraine:
•

3.6% awarded refugee status;

•

0% awarded subsidiary protection status; and

•

96.4% rejected.

Somalia:

3.15

Which body is responsible for deciding (i) an
asylum claim (ii) an asylum appeal and in each
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•
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CGRS handles asylum applications. If the application is refused, the applicant can
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case what is its relationship to the bodies listed in

lodge an appeal at the CALL.

207

The CGRS is an independent administrative body.

208

3.2?
3.16

What qualifications are required to be the person
who (i) decides an asylum claim (ii) decides an

The CGRS employs approximately 400 staff to assess first instance asylum
applications, who are trained using the European Asylum Curriculum and the

asylum appeal?

Knowledge and Learning Centre of the CGRS.

209

The decision-makers in the CALL which determine appeals are judges and are
appointed for life.
3.17

210

How is the quality of (i) asylum decisions (ii)
asylum appeals monitored and by whom? Who is

The CGRS must explain in writing the reasons for its determination of the asylum
211
application.
The CGRS has set up its own monitoring structure whereby supervisors

responsible for ensuring the implementation of
recommendations (internally and externally)?

oversee approximately 4 case managers, who pass their draft decisions (and the whole
case file) to their supervisor for examination and approval before being sent to the
Commissioner-General or a deputy to sign.
the asylum seeker appeals it.

212

CALL can review the CGRS' decision if

213

207

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf pp. 19-20.

208

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 19.

209

Office of the Commissioner General for Refugees and Stateless Persons, 'Asylum in Belgium', (2014), Accessed 30 June 2015, Available at:
http://www.cgra.be/sites/default/files/brochures/asiel_in_belgie_-_engels_1.pdf p. 4.

210

Counseil du Contentieux des Etrangers, "The Council for Alien", Acessed 27 April 2015, Available at:
http://translate.google.co.uk/translate?hl=en&sl=fr&u=http://www.rvv-cce.be/fr&prev=search

211

FEDASIL and CGRS, 'Asylum in Belgium: Information for Asylum Seekers regarding the Asylum Procedure and Reception provided in Belgium',
Accessed 20 July 2015, Available at: http://5042.fedimbo.belgium.be/sites/5042.fedimbo.belgium.be/files/explorer/engels_-_anglais.pdf

212

UNHCR, "Improving Asylum Procedures: Comparative Anyalysis and Recommendations for Law and Practice - Detailed Research on Key Asylum
Procedures Directive Provisions", (March 2010) Accessed 30 June 2015, Available at: http://www.unhcr.org/4c7b71039.pdf, p. 35.

213

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 20.
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If the asylum seeker is dissatisfied with CALL's appeal decision, it can further appeal to
the Council of State ("CS"), which is the Belgian supreme administrative court. These
are called 'cassation appeals' and during these the CS will consider only whether CALL
respected the applicable legal provisions and substantive formal requirements. It has
the power to quash CALL's decision and return the case to CALL for a new
assessment.

214
215

3.18

Is there a fee for (i) lodging an asylum claim (ii)
making an appeal?

No. The entire asylum procedure is free of charge.

3.19

Do asylum seekers have a choice about the
gender of the person making their asylum decision/

In the questionnaire which the asylum seeker completes on registration of the asylum
application, he/she can indicate a preference for a male or female caseworker or

hearing their appeal/ interpreting?

interpreter. The reasons for this must be explained in the questionnaire. The CGRS will
take this preference into consideration as far as possible but there is no requirement to
216
provide a person of their preferred gender.

3.20

Is child care available for people who need it while
they are (i) lodging their asylum claim (ii) conveying

There is a crèche at the office of the CGRS which can be used during the hearing
217
stage of the application for children aged 1-12.

the substance of their asylum claim (iii) having their
asylum appeal heard?
3.21

Is there any legislative or policy power/obligation
on the state to provide publically funded

If the asylum seeker does not speak Dutch or French, he/she may request the
assistance of an interpreter. The Aliens Office will then determine the procedural

214

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 23.

215

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 25.

216

FEDASIL and CGRS, 'Asylum in Belgium: Information for Asylum Seekers regarding the Asylum Procedure and Reception provided in Belgium',
Accessed 20 July 2015, Available at: http://5042.fedimbo.belgium.be/sites/5042.fedimbo.belgium.be/files/explorer/engels_-_anglais.pdf p. 6.

217

FEDASIL and CGRS, 'Asylum in Belgium: Information for Asylum Seekers regarding the Asylum Procedure and Reception provided in Belgium',
Accessed 20 July 2015, Available at: http://5042.fedimbo.belgium.be/sites/5042.fedimbo.belgium.be/files/explorer/engels_-_anglais.pdf p. 24.
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interpreting services for people making an asylum

language which will be used throughout the asylum process.

218

claim? For which parts of the asylum process (e.g.
at interviews with the decision making body, with
legal representatives, at appeal hearings)? Who is

Interpreters are available for: introducing the asylum application,
the completion of
220
221
222
the questionnaire,
the personal interviews,
and the hearing. Translation of

responsible for monitoring the quality of asylum
interpreting services? Who is responsible for

documents for the administrative and court proceedings are provided by Belgian

ensuring the implementation of recommendations
about asylum interpreting services?

219

authorities and can be provided for documents relating to meetings between the
223
asylum seeker and legal advisor.
CGRS interpreters must respect professional confidentiality and act according to
deontology.
The CGRS has published a code of conduct for interpreters and translators.

224

Interpreters are not formally employed by the CGRS, and are self-employed. Reports

218

FEDASIL and CGRS, 'Asylum in Belgium: Information for Asylum Seekers regarding the Asylum Procedure and Reception provided in Belgium',
Accessed 20 July 2015, Available at: http://5042.fedimbo.belgium.be/sites/5042.fedimbo.belgium.be/files/explorer/engels_-_anglais.pdf p.6.

219

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 24.

220

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 17.

221

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 23.

222

Office of the Commissioner General for Refugees and Stateless Persons, 'Asylum in Belgium', (2014), Accessed 30 June 2015, Available at:
http://www.cgra.be/sites/default/files/brochures/asiel_in_belgie_-_engels_1.pdf

223

ECRE - European Council on Refugees and Exiles, "Survey on Legal Aid for Asylum Seekers in Europe, (October 2010), Accessed 30 June 2015,
Available at: http://www.ecre.org/component/downloads/downloads/268.html

224

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 43.
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suggest that the quality of interpretation services is 'variable' but it is 'impossible to
prove that the interpreter… translated wrongly'.

225

Information as to who is responsible for ensuring the implementation of
recommendation about asylum interpreting services is not available.
3.22

Is there a process for people who want to complain
about the way (i) their asylum claim (ii) their asylum

The following can be lodged with the CALL:
•

Judicial appeals against refusal to grant refugee status;

appeal has been decided? Which body administers
it? What is their relationship to the organisations

•

Appeals against the decision of the Aliens Office regarding the application of

deciding asylum claims/hearing asylum appeals?

•

How often is the complaints process used? What is
the outcome?

the Dublin II Regulation; and
Appeal against non-admissibility decisions of the CGRS (i.e. decision not to
take into consideration an application from an EU citizen or persons who
226
already have refugee status in another EU Member Stage).
CALL is the administrative appeal court and is separate from the CGRS, the
independent body which decides asylum applications.
No statistics are available on the volume of complaints regarding asylum applications
and appeal decisions.

3.23

Are asylum seekers detained at any point in the

Asylum seekers can be detained at various stages in the process (see below). In

asylum process?

principle, asylum seekers on the territory are not detained, but there are a number of
exceptions in law and practice.

225

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 24.

226

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 20.
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What are the criteria?

Asylum seekers can be detained on the following grounds under the Aliens Act:
•

If they do not possess the necessary entry documents and submit an
application at the border. In this case the asylum seeker will be detained in a
transit zone and later in a transit centre.

•

227

If the asylum seeker is to be returned, for the time strictly necessary for the
execution of a return measure, unless other less coercive measures can be
228
taken.

•

If their application has been refused and the detention is deemed necessary to
guarantee the expulsion from the territory once the decision to expel becomes
229
enforceable.

•

If the asylum seeker has (i) unlawfully entered Belgian territory or (ii) lawfully
entered Belgian territory but whose stay has become unlawful at the time s/he
submits an asylum application, they may be detained in order to guarantee the
effective expulsion in the 15 specific circumstances listed in article 74/6, § 1
Aliens Act (including if they destroyed/disposed of identity and travel
documents, hampered the collection of their fingerprints, made another asylum
application).

•

In the case of unlawful entry in Belgium, where this is necessary for the public
order and the security of the country.

•

230

In certain circumstances during the time necessary for the determination of the
state responsible the for examining an application for asylum.

227

Art. 74/5 Aliens Act.

228

Articles 7 (2); 25, §3; 27 (4); 51/5 and 51/6 Aliens Act.

229

Art. 74/6, §1 Aliens Act.

230

Art. 54, §2, (6) Aliens Act.

231

Art. 51/5, §1, (2) Aliens Act.
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In principle it is prohibited to detain families with children.

232

In exceptional

circumstances such families may be detained in specifically adapted places and for the
shortest period possible. However recent reports identify a 'policy shift' back to
detention of families with minor children.

233

Detention of unaccompanied children is explicitly prohibited by law.
How many are detained?

234

The Aliens Office does not publish the exact number of asylum seekers in detention.
AIDA estimates that in 2013 1884 asylum seekers were detained. In 2013, 6285
individuals in total were detained in detention centres for the first time. However this
figure includes, in addition to asylum seekers, a high number of foreign nationals
235
lacking legal residence status.
The daily average population of closed centres taken together was 474 in 2012.

232

Art. 79/4 Aliens Act.

233

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 11.

234

Article 74/19 Aliens Act.

235

AIDA - Asylum Information Database, "General - Belgium", Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/reports/country/belgium/general

236

AIDA - Asylum Information Database, "General - Belgium", Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/reports/country/belgium/general
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Where are they detained?

Belgium distinguishes between two types of secure detention sites: “closed centres”
(centres fermés) and “border zones” (centres aux frontières). Persons held at border
zones are not considered to have officially entered Belgian territory. Closed centres (or
'detention centres') accommodate persons who have already entered the territory.

237

However, in some cases, persons who have been detained “at the border” and thus
considered not to have formally entered the country can be confined in the closed
238
centres when lengthy detention is deemed necessary.
Asylum seekers are, in principle, housed in non-secure reception centres or provided
private accommodation. However, this does not rule out the possibility of administrative
detention. This is a secure centre and conditions at the centres are reportedly prisonlike. Administrative detnetion is intended for the fulfilment of a removal order and not
for criminal sanction, despite living arrangements closely resembling prison cells.Two
of the detention sites, in Bruges and Merksplas, are former prisons.

239

Families with children are placed in open housing in so-called open housing units,
which are legally still considered to be border detention centres.

240

237

(Aliens Act 1980, Art. 74/5, Art. 74/6 Para.1; Renders 2010), cited in Globe Detention Project, "Belgium Detention Profile " (Feburary 2010)
Accessed 26 April 2015, Available at: http://www.globaldetentionproject.org/countries/europe/belgium/introduction.html

238

Globe Detention Project, "Belgium Detention Profile " (Feburary 2010) Accessed 26 April 2015, Available at
http://www.globaldetentionproject.org/countries/europe/belgium/introduction.html http://www.asylumineurope.org/reports/country/belgium/general

239

Aliens Act, Art. 71, 72, Globe Detention Project, "Belgium Detention Profile " (Feburary 2010) Accessed 26 April 2015, Available at:
http://www.globaldetentionproject.org/countries/europe/belgium/introduction.html

240

Aliens Act, Art. 74/9, cited in AIDA - Asylum Information Database, "General - Belgium", Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/reports/country/belgium/general
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241

Who operates the places of detention?

The Aliens Office.

Who is responsible for the decision to detain?

The Aliens Office.

Is there any legislative/policy time limit on the

Maximum detention period in border zone is between 48 hours - 7 days (depending on

detention of asylum seekers?

the border zone facility) .

242

The maximum detention period for closed centres is two months, extended by 15
calendar days if an appeal is lodged. If a final negative asylum decision has been
made before that period has passed and the decision to expel or order to leave the
country has become enforceable, and the necessary steps are taken by the AO to
effectively execute that decision within a reasonable time, the detention can be
prolonged for another two months, up to an absolute maximum of five months –
extendable to eight months for reasons of public order or national security.

243

The maximum detention period for asylum seekers in the Dublin procedure is one
244

month, extendable by another month.
Belgium has been criticised on a number of
245
occasions for exceeding this maximum period.

241

AIDA - Asylum Information Database, "General - Belgium", Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/reports/country/belgium/general http://www.asylumineurope.org/reports/country/belgium/general

242

Globe Detention Project, "Belgium Detention Profile " (Feburary 2010) Accessed 26 April 2015, Available at:
http://www.globaldetentionproject.org/countries/europe/belgium/introduction.html

243

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 75.

244

Art. 51/4 of the Aliens Act, as cited in AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30
June 2015, Available at: http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 75

245

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 75.
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Aside from the above, there are no legal restrictions or guidelines and the EU
Reception Conditions Directive does not apply to detention situations.

Is there automatic oversight of the decision to
detain?

246

No. The decision to detain is not evaluated on its necessity or proportionality and
247
judicial review is mostly limited to the question of legality.
There is no legal provision
requiring that detention of an asylum seeker be a measure of last resort, nor is any
assessment of individual circumstances of vulnerability or the risk of absconding before
a decision to detain or prolong detention made in practice.

3.24

248

What are the entitlements attached to a positive

Refugee status:

grant of asylum? What are the entitlements
attached to forms of subsidiary protection and

The CGRS will give the asylum seeker a refugee attestation. The refugee should

humanitarian protection?

residence permit entitling him/her to stay in Belgium for an unlimited length of time.
Municipality will register the refugee in the 'foreigners' register' and the refugee will

present this to the local authority where he/she is living and will be provided with a

receive an identity document with an electronic foreigner's card (which must be

246

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 75.

247

http://www.asylumineurope.org/reports/country/belgium/grounds-detention#footnoteref12_3pu1oqd

248

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 76.
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renewed every 5 years).
A refugee can seek employment in Belgium under the same condition as Belgians
(without the need for a work permit or professional card). A refugee can also request
family reunification if a member of his/her immediate family would like to move to
Belgium. This is processed by the Immigration Department.

249

Subsidiary Protection Status:
Entitled to stay in Belgium for limited period of time. The municipality will grant one year
residence permit if the person exhibits the CGRS decision. A residence permit can be
extended after a year.
After 5 years from the date of application for asylum, the person will be provided with
unlimited Belgian residence permit. To work during this 5 year period, the person must
submit a work permit (work permit C), which is for a limited period and is provided by
the local authority where the person lives. If the person wishes to be self-employed,
he/she will need a professional card from the Federal Public Service Economy's
Economic Permit Service.
Once the person is permitted to stay in Belgium for an unlimited period, the work permit
is no longer required. The person can also make a request for family reunification.

250

249

FEDASIL and CGRS, 'Asylum in Belgium: Information for Asylum Seekers regarding the Asylum Procedure and Reception provided in Belgium',
Accessed 20 July 2015, Available at: http://5042.fedimbo.belgium.be/sites/5042.fedimbo.belgium.be/files/explorer/engels_-_anglais.pdf p. 33

250

FEDASIL and CGRS, 'Asylum in Belgium: Information for Asylum Seekers regarding the Asylum Procedure and Reception provided in Belgium',
Accessed 20 July 2015, Available at: http://5042.fedimbo.belgium.be/sites/5042.fedimbo.belgium.be/files/explorer/engels_-_anglais.pdf p. 34.
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4.1

4.2

Is there any legislative or policy power/obligation

The FEDASIL grants material assistance to asylum seekers and to other categories of

on the state to provide publically funded
accommodation and financial support to people

foreigners with equal right to reception, in accordance with the 'Reception Act' of 12
251
January 2007. This includes accommodation, food, clothing, medical care, and

making an asylum claim?

social, legal and administrative guidance.

What are the eligibility criteria (if any) for accessing
asylum accommodation/financial support? (e.g.

According to the 2007 Reception Act, every asylum seeker has the right to acceptable
reception conditions from the moment they have registered their application. Since the

merits of claim, means testing)

adoption of this law the system of reception conditions for asylum seekers has shifted
completely from financial to purely material aid. This comprises accommodation, food,

252

clothing, medical, social and psychological help, access to interpretation services and
to legal representation, access to training, access to a voluntary return programme,
and a small daily allowance (so-called pocket money).

253

In theory material reception conditions, with the exception of medical care, are only due
to asylum seekers without sufficient financial resources.

254

However in practice, no

assessment of these financial resources nor of the actual risk of destitution takes place
255
at the moment of intake.
4.3

At which stages of the asylum process are people
eligible for asylum accommodation/financial

People are eligible for accommodation/financial support from the moment they have
registered their application, and further during:

support? (e.g. until an initial asylum decision is

•

Border procedures;

251

FEDASIL, "Activities", Accessed 20 July 2015, Available at: http://fedasil.be/en/content/activities

252

FEDASIL and CGRS, 'Asylum in Belgium: Information for Asylum Seekers regarding the Asylum Procedure and Reception provided in Belgium',
Accessed 20 July 2015, Available at: http://5042.fedimbo.belgium.be/sites/5042.fedimbo.belgium.be/files/explorer/engels_-_anglais.pdf, p. 10.

253

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 56.

254

Art. 35/2 Reception Act, as cited in AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30
June 2015, Available at: http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 56.

255

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 58.
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made, when appealing the refusal of an initial

•

decision, when an appeal is refused, when a case
is reopened due to new information)

Dublin procedure (i.e. determining whether Belgium responsible for
application);

•

Appeal procedure;

•

Subsequent application;

•

Accelerated procedure (limited services); and

•

Admissibility procedure (limited services).

256

Once a final negative decision has been taken and the delay for executing the order to
leave the country has elapsed, the right to reception (accommodation) ends, though
this can be prolonged in some humanitarian circumstances (e.g. until the end of the
257
school year or for serious medical reasons).
Once a person has been granted subsidiary protection status, he/she can stay at the
reception centre for a maximum of two more months.
4.4

What proportion of people claiming asylum have
access to asylum accommodation/financial support
(i) until their initial decision (ii) until their asylum

258

Every asylum seeker has the right to access material services at the stages mentioned
259
in 4.3 above.
There is no evidence that asylum seekers have trouble accessing
260
reception accommodation in practice.

appeal (iii) when their asylum appeal has been

256

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 56.

257

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 60.

258

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 60.

259

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 56.

260

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 61.
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refused (iv)when their case has been reopened

At 1 January 2015 the asylum reception network (i.e. all different types of

due to new information?

accommodation taken together) had a total capacity of 17,411 individual places (and
an additional 1,833 buffer places which become available in case of a sudden increase
of asylum seekers), of which 13,777 (79%) were occupied. This is significant decrease
from the maximum capacity at the end of the reception crisis (23,989 places in 2012)
and occupation rate during that crisis (more than 100% in the years 2008-2011).

4.5

How is it funded? Which body administers the
funds? What is its relationship to the body making
asylum decisions? What is the budget for providing

Material aid and reception is provided by FEDASIL. In 2013, FEDASIL spent around 14
million euros on accommodation for asylum seekers and 15 million euros on medical
261
expenses for asylum seekers.
FEDASIL is independent of the CGRS, which makes

asylum accommodation/financial support? Who

asylum decisions. FEDASIL is funded by federal grants.

sets the rate of financial support provided? Is the
rate of financial support linked to inflation or

There is no fixed amount of financial support provided to asylum seekers, as support is

reviewed annually against other criteria?

mostly provided through material aid e.g. accommodation, education, clothing etc.

262

263

However asylum seekers do receive some 'pocket money' while living in reception
centres. In 2015, adults and accompanied children from 12 years on who attend school
receive 7.40 € a day, younger accompanied children and children 12 years of age or
older who do not attend school receive 4.50 € a day, and unaccompanied children
receive 5.70 € a day.

264

Asylum seekers living in individual accommodation (as opposed to reception centres)

261

FEDASIL, "Budget", Accessed 27 April 2015, Available at:
http://translate.google.co.uk/translate?hl=en&sl=fr&u=http://fedasil.be/fr/content/budget&prev=search

262

FEDASIL, "Budget", Accessed 27 April 2015, Available at:
http://translate.google.co.uk/translate?hl=en&sl=fr&u=http://fedasil.be/fr/content/budget&prev=search

263

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 59.

264

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 59.
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received a weekly amount in cash or in food vouchers, to provide for material needs
autonomously and which also includes the pocket money. The levels of support in 2015
are as follows: For an adult (or an unaccompanied child) between 44 € (where hot
meals are provided in accommodation) and 69€ (where hot meals are not provided),
increased with an amount per additional adult (33-49 €) or child (12-33 €, depending
also on the age of the child) in the family and an extra allowance for single-parent
families (6-10 €).

265

FEDASIL issues instructions frequently on how the support required under the
266

Reception Act should be provided.
support to inflation or other criteria.
4.6

Which organisation(s) provide asylum
accommodation/financial support?

It is not clear whether FEDASIL link the rate of
267

FEDASIL's dispatching service allocates asylum seekers a reception place.
The
reception centres are managed by FEDASIL, the Red Cross of Belgium or other
partners. The individual structures are housing managed by the Public Social Welfare
Centre (‘local reception initiatives’) or by NGOs.

4.7

268

How is accommodation provided? (e.g. in a centre,
in the community, ‘no-choice’ dispersal, able to live

Reception is provided at 'open' reception centres. After four months in a reception
269
centre, asylum seekers may apply to be transferred to individual housing.

with contacts / community etc.) How much are
people moved around?

Information is not available on how frequently asylum seekers are moved around
reception centres but social workers frequently check that the reception facilities meet

265

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 59.

266

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 59.

267

FEDASIL, "Reception of Asylum Seekers", Accessed 26 April 2015, Available at: http://fedasil.be/en/content/reception-asylum-seekers

268

FEDASIL, "Reception of Asylum Seekers", Accessed 26 April 2015, Available at: http://fedasil.be/en/content/reception-asylum-seekers

269

FEDASIL and CGRS, 'Asylum in Belgium: Information for Asylum Seekers regarding the Asylum Procedure and Reception provided in Belgium',
Accessed 20 July 2015, Available at: http://5042.fedimbo.belgium.be/sites/5042.fedimbo.belgium.be/files/explorer/engels_-_anglais.pdf pp. 10-11.
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the needs of the asylum seeker and if this is not the case, he/she may be moved to
another reception location. Asylum seekers can also be transferred to another
270

reception centre if they violate the house rules. The most recent sample test at the
beginning of 2015 indicated an average length of stay in the reception network of 9.3
271

months.
4.8

How is financial support provided? (e.g. cash,
payment card, vouchers)

Asylum seekers are entitled to a daily allowance, which is paid out once a daily
allowance (the amount depends week in cash by a staff member at the reception
centre. Children are also entitled to a on their age and extent to which they are fulfilling
272
their schooling obligation).
In 2015, adults and accompanied children from 12 years on who attend school receive
7.40 € a day, younger accompanied children and children 12 years of age or older who
do not attend school receive 4.50 € a day, and unaccompanied children receive 5.70 €
273
a day.

4.9

Who monitors the quality of asylum

No independent, external and structural monitoring system is put in place. Asylum

accommodation/the provision of financial support?
How is the quality of asylum

seekers can make individual complaints to the managing director of the centre and the
director-general of FEDASIL, which can lead to mediation or other measures, or lodge

accommodation/provision of financial support

an appeal with the Labour tribunals. Also the federal Ombudsman examines individual

270

CGRS, "Asylum in Belgium: Information Brochure for Asylum Seekers regarding the asylum procedure and reception provided in Belgium",
Accessed 20 July 2015, Available at: https://www.cavaria.be/sites/default/files/asylum_in_belgium_en.pdf, p. 9.

271

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 60.

272

FEDASIL and CGRS, 'Asylum in Belgium: Information for Asylum Seekers regarding the Asylum Procedure and Reception provided in Belgium',
Accessed 20 July 2015, Available at: http://5042.fedimbo.belgium.be/sites/5042.fedimbo.belgium.be/files/explorer/engels_-_anglais.pdf, p. 27

273

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 59.
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4.10

monitored? Who is responsible for ensuring the

complaints. FEDASIL carries out some of its own quality control and failures here can

implementation of recommendations?

lead to a suspension or close-down of the reception facilities.

Is there a process for people who want to complain
about the asylum accommodation/financial support

No independent, external and structural monitoring system is put in place. Asylum
seekers can make individual complaints to the managing director of the centre and the

they have received? Which body administers it?
What is their relationship to the organisations

director-general of FEDASIL, which can lead to mediation or other measures, or lodge
an appeal with the Labour tribunals. Also the federal Ombudsman examines individual

providing asylum accommodation/financial

complaints.

support? How often is the complaints process
used? What is the outcome?

FEDASIL is the body which provides the material assistance. No statistics have been

274

275

published on the volume of complaints.
4.11

Do people have access to free healthcare during
their asylum claim? What are the criteria? Do

Yes. Asylum seekers are entitled to all medical care enumerated in a list of medical
interventions that are taken funded by the National Institute for Health and Disability

refused asylum seekers have access to free

Insurance. The medical costs will first have to be paid by the asylum seeker, who is

healthcare while they remain in the country? Do
they have difficulty accessing healthcare?

later reimbursed, unless the asylum seeker lives in a reception centre, in which case
276
the cost is covered.
If the asylum application is been refused and the reception rights have come to an end,
the person concerned will only be entitled to urgent medical help, which he has to seek
277
himself from the local Public Social Welfare Centre ("PSWC").

274

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 64.

275

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 64.

276

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 70.

277

Article 57 of the Organic Law of 8 July 2976 on the PCSWs as cited in Asylum Information Database, Belgium Country Report (3rd Update, February
2015), p. 71.
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Generally, asylum seekers are considered to have adequate access to health care.

278

However asylum seekers in detention centres may have difficulty accessing and
obtaining sufficient medical care. In the case of Yoh-Ekale Mwanje v. Belgium the
court found that Belgium had violated Article 3 ECHR by not providing necessary
medical care.
4.12

279

Are people allowed to work while they are claiming
asylum? What are the criteria? When are people

Asylum seekers cannot work for the first 6 months after submitting their application.
280
They can however take classes such as language and IT lessons.

given access to the labour market? Are they
allowed to work in any job or to be self-employed?

An asylum seeker can work if he/she has still not received a decision 6 months after
submitting their application (by being granted a work permit card C). The right to
reception and material aid is still valid, but the asylum seeker must make a financial
contribution if he/she continues to live in the reception centre.

281

The asylum seeker can work until a decision is made by the CGRS or in the case of
282

appeal, until a decision has been notified by the CALL.
The work permit C allows
the asylum seeker to work in a paid capacity for any employer. It is valid for 12 months
and is renewable.

283

278

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 70.

279

European Court of Human Rights, Yoh-Ekale Mwanje v Belgium, Application No 10486/10, Judgment of 20 December 2011, as cited in Asylum
Information Database, Belgium Country Report (3rd Update, February 2015), p. 77.

280

FEDASIL, "About the Reception Centres", Accessed 26 April 2015, Available at: http://fedasil.be/en/content/about-reception-centres-0

281

FEDASIL, "About the Reception Centres", Accessed 26 April 2015, Available at: http://fedasil.be/en/content/about-reception-centres-0

282

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 68.

283

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 69.
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Asylum seekers who wish to be self-employed must apply for a professional card. Only
'small scale and risk free' projects will be allowed.

284

Asylum seekers are not allowed to do voluntary work, though they may perform
community services (maintenance, cleaning etc.) in their reception centre for an
285
increase in their pocket money.
4.13

Are there any restrictions to freedom of movement
for people claiming asylum?

Legally, asylum seekers who stay in an open reception centre can enjoy freedom of
movement on national territory without restrictions, as long as they are not detained in
a detention centre.

286

However, reception centres impose some restrictions on the movement of residents in
the sense that residents must be present on a regular basis to avoid losing their
accommodation place If the asylum seeker is absent for more than three consecutive
nights without giving prior notice, he/she will lose his/her accommodation place.
Residents can be absent for a maximum of 10 nights per month if they give prior
287
notice.

284

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 69.

285

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 69.

286

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf AIDA - Asylum Information Database,
"Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 68. p. 68.

287

EMN European Migration Network, "Ad Hoc Query on the Regime of movement in reception and transit centres", (22 November 2013), Accessed 20
June 2015, Available at: http://ec.europa.eu/dgs/home-affairs/what-we-do/networks/european_migration_network/reports/docs/ad-hocqueries/protection/504_emn_ahq_regime_of_movement_in_reception_and_transit_centres_22nov2013(wider_dissemination).pdf p. 2.
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4.14

What provision is made for people who are refused

Reception conditions can be refused or withdrawn only for specific reasons related to

asylum accommodation/financial support? Is this
the same for families / singles etc.? What happens

the particular asylum seeker (e.g. as a sanction for having seriously violated the
288
internal code).
Where reception is withdrawn as a sanction, this does not affect the

to these people in practice?

right to material aid.
290
asylum seeker.

289

Reception places can also be withdrawn if abandoned by the

The asylum seeker can appeal refusal/withdrawal with the managing authority of that
reception centre (the director-general of FEDASIL, the NGO partner or the
administrative council of the Public Centre of Social Welfare). A further appeal to the
Labour tribunal is also possible.

291

Support can be withdrawn under the Reception Act where the asylum seeker has
sufficient financial resources. A financial contribution from the asylum seeker can also
be demanded where it can be proven that the asylum seeker has a sufficient and
sufficiently stable income . This has occurred in approximately 700 cases between
292
April 2013 - January 2015.
There does not appear to be any distinction between
single persons and families.

288

This measure was only taken 15 times in 2014 according to Asylum Information Database, Belgium Country Report (3rd Update, February 2015), p.
63.

289

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 70.

290

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 63.

291

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 65.

292

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 65.
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4.15

What other kinds of advice/information are asylum-

The following assistance is provided at reception centres:

seekers able to access if they have problems
relating to, for example, health, mental health,

•

housing, education, children, being victims of
crime?

293

Social guidance - social workers provide information about the asylum
procedure and discuss the consequences of the decision taken by CGRS.
Social workers can also assist with the administrative management of their file.

•

School - assistance enrolling children in a school.

•

Legal - free of charge legal assistance during the asylum procedure. The
social worker will put the asylum seeker in contact with a lawyer, or the asylum
seeker can go to the Office for Legal Assistance of the nearest courthouse.

•

Language - if the asylum seeker does not know any of the 3 national
languages, he/she can request an interpreter in order to communicate better
with his/her social worker/lawyer.

•

Medical/psychological - access to a doctor and nursing staff. For psychological
issues, the doctor at the reception centre can refer the asylum seeker to a
specialized service if necessary.

•

Training - adult asylum seekers with access to the labour market can register
as job-seekers and are then entitled to free assistance programme and
294
vocational training.

RELEVANT LEGISLATION
English Translation

Original Title

Law of 15 December 1980 regarding the entry, residence, settlement and
removal of aliens

Loi du 15 décembre 1980 sur l'accès au territoire, le séjour,
l'établissement et l'éloignement

("Aliens Act")

des étrangers / Wet van 15 december 1980 betreffende de toegang tot
het grondgebied, het verblijf, de vestiging en de verwijdering van

293

FEDASIL, "About the Reception Centres", Accessed 26 April 2015, Available at: http://fedasil.be/en/content/about-reception-centres-0

294

AIDA - Asylum Information Database, "Belgium Country Report - 3rd Update", (February 2015), Accessed 30 June 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_belgium_thirdupdate_final.pdf p. 69.
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RELEVANT LEGISLATION
vreemdelingen
("Vreemdelingenwet (VW) / Loi 1980")
Law of 12 January 2007 regarding the reception of asylum seekers and
other categories of aliens

Loi de 12 janvier 2007 sur l'accueil des demandeurs d'asile et de
certaines autres catégories d'étrangers / Wet betreffende de opvang van
asielzoekers en van bepaalde andere categorieën van vreemdelingen

("Reception Act")
("Loi d’Accueil / Opvangwet")
Royal Decree of 8 October 1981 regarding the entry on the territory,

Arrêté du 8 octobre 1981 concernant l’accès au territoire, le séjour,

residence, settlement and removal of aliens

l’établissement
et l’éloignement des étrangers / Koninklijk Besluit van 8 oktober 1981

("Royal Decree 1981")

betreffende de toegang tot het grondgebied, het verblijf, de vestiging en
verwijdering van vreemdelingen
("AR 1981 / KB 1981")

Royal Decree of 11 July 2003 determining certain elements of the

Arrêté royal du 11 Juillet 2003 fixant certains éléments de la procédure à

procedure to be followed by the Aliens Office charged with the
examination of asylum applications on the basis of the Law of 15

suivre par le service de l'Office des étrangers chargé de l'examen des
demandes d'asile sur la base de la

December 1980

loi du 15 décembre 1980 / Koninklijk besluit van 11 juli 2003 houdende
vaststelling van bepaalde elementen van de procedure die dienen

("Royal Decree Asylum Procedure AO")

gevolgd te worden door de dienst van de Dienst Vreemdelingenzaken die
belast is met het onderzoek van de asielaanvragen op basis van de wet
van 15 december 1980 betreffende de toegang tot het grondgebied, het
verblijf, de vestiging en de verwijdering van vreemdelingen
("AO / AR Procédure d’asile OE / KB asielprocedure DVZ 2003")

Royal Decree of 11 July 2003 determining the procedure and functioning
of the Office of the Commissioner General for Refugees and Stateless
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RELEVANT LEGISLATION
persons

fonctionnement / Koninklijk besluit van 11 juli 2003 tot regeling van de
werking van en de rechtspleging voor het Commissariaat-generaal voor

("Royal Decree Procedure CGRS")

de Vluchtelingen en de Staatlozen
("AR Procédure CGRS / KB Procédure CGVS")

Royal Decree of 9 June 1999 implementing the law of 30 April 1999
regarding the employment of foreign works

Arrêté royal du 9 juin 1999 portant exécution de la loi du 30 avril 1999
relative à l'occupation des travailleurs étrangers / Koninklijk besluit van 9

("Royal Decree Foreign Workers")

juni 1999 houdende de uitvoering van de wet van 30 april 1999
betreffende de tewerkstelling van buitenlandse werknemers
("AR Travailleurs étrangers / KB buitenlandse werknemers")

Royal Decree of 2 August 2002 determining the regime and regulations to
be applied in the places on the Belgian territory managed by the AO

Arrêté royal de 2 août 2002 fixant le régime et les règles de
fonctionnement applicables aux lieux situés sur le territoire belge, gérés

where an alien is detained, placed at the disposal of the government or
withheld, in application of article 74/8 §1 of the Aliens Act

par l’OE, où un étranger est détenu, mis à la disposition du
Gouvernement ou maintenu, en application des dispositions citées dans
l'article 74/8, § 1er, de la loi du 15 décembre 1980 / Koninklijk besluit van

("Royal Decree Closed Centres")

2 augustus 2002 houdende vaststelling van het regime en de
werkingsmaatregelen, toepasbaar op de plaatsen gelegen op het
Belgisch grondgebied, beheerd door de DVZ, waar een vreemdeling
wordt opgesloten, ter beschikking gesteld van de regering of
vastgehouden, overeenkomstig de bepalingen vermeld in artikel 74/8, § 1
van de Vreemdlingenwet
("AR Centres Fermés / KB Gesloten Centra")
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CANADA
GENERAL
295

0.1

How many asylum claims are there per year?

In 2014, there were 13,600 claims made.

0.2

What percentage are allowed /refused at first
instance and allowed/refused on appeal, by

The percentage figures were not readily available.

nationality?
0.3

What are the most prevalent nationalities in the
asylum claims being received?

In Canada, a person can make a refugee claim within Canada when he or she arrives
by land, sea or air. This paper will concentrate primarily on the system for refugees
claiming within Canada. In 2013 the five most prevalent nationalities were:
•

China (762);

•

Pakistan (630);

•

Colombia (597);

•

Syria (493); and

•

Nigeria (468).

296

A refugee claim can also be made from outside of Canada, but only if he or she is
sponsored by the government or a private group. The most prevalent nationalities
accepted from outside Canada are Bhutanese and Iraqis. In May 2007, Canada
committed to resettling up to 5000 Bhutanese refugees and later expanded that
commitment to resetting 6500 refugees. As of September 2014, more than 6000
297
Bhutanese had arrived in Canada.

295

Immigration and Refugee Board, "Refugee Claims - Statistics, Trends and Projections", (30 July 2015), Accessed 4 August 2015, Available at:
http://www.irb-cisr.gc.ca/Eng/RefClaDem/Pages/RefClaDemStat.aspx

296

UNHCR, "Asylum Trends 2013", Accessed 5 August 2015, Available at: http://www.unhcr.org/5329b15a9.html

297

Government of Canada, "The Refugee System in Canada", (12 June 2015), Accessed 30 June 2015, Available at:
http://www.cic.gc.ca/english/refugees/canada.asp
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Canada also continues to resettle Iraqi refugees. The Government of Canada has
resettled more than 23,000 Iraqi refugees. As of December 2014, Canada had already
298
resettled more than 21,000 Iraqi refugees since 2009.
Canada has also expanded its commitment to help Syrian refugees by resettling an
additional 10,000 Syrians over the next three years. This brings Canada’s total
commitment to helping Syrian refugees up to 11,300 by the end of 2017.

299

BENCHMARK 1 - TIMELY ADVICE AND INFORMATION
1.1

Is there any legislative or policy power/obligation
on the state to provide publically funded advice and
information about the asylum system to people
making an asylum claim?

The Department of Citizenship and Immigration Act 1994 established Citizenship and
Immigration Canada ("CIC"), the government body responsible for the implementation
of the Citizenship Act 1997 and the Immigration and Refugee Protection Act 2001,
which are the principal statutory instruments relating to the asylum process in Canada.
Under the Department of Citizenship and Immigration Act, CIC is permitted to delegate
any of its functions to any province or group of provinces within Canada. Each province
in Canada has its own separate rules. On the whole there is an obligation for all
provinces to provide funded advice, however, there are certain provinces that do not
which is discussed below.

1.2

What are the eligibility criteria (if any) for accessing
this advice/information? (e.g. merits of claim,
means testing)

Means testing is used. Each province has a different family income threshold that
determines whether or not the individual receives funded support.

1.3

At which stages of the asylum process are people

Individuals are eligible for advice and information from the very beginning. They will

298

Government of Canada, "The Refugee System in Canada", (12 June 2015), Accessed 30 June 2015, Available at:
http://www.cic.gc.ca/english/refugees/canada.asp

299

Government of Canada, "The Refugee System in Canada", (12 June 2015), Accessed 30 June 2015, Available at:
http://www.cic.gc.ca/english/refugees/canada.asp
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eligible for asylum advice/information?

receive advice and support in how to fill out the initial forms and following that they will
receive advice, up to a certain amount, province depending if they meet certain criteria
along the way.

1.4

What proportion of people claiming asylum access
asylum advice/information (i) prior to their asylum
interview (ii) for an asylum appeal?

Figures are not readily available.

1.5

How is asylum advice/information funded? What
body administers the funds? What is its
relationship to the body making asylum decisions?

Asylum advice and information in Canada is funded centrally by the Government of
Canada through the Immigration and Refugee Board ("IRB") in collaboration with

What is the budget for providing asylum
advice/information?

tribunal that is responsible for making asylum decisions.

several non-governmental organisations. The IRB is the independent administrative

There are also a number of non-governmental, charitable agencies across Canada
who seek to provide information and support to those seeking refugee protection; a
number of such agencies have collectively formed an organisation called the Coalition
300
of Service Providers.
The budget figures relating to the provision of information is not readily available.
1.6

Which organisation(s) provide asylum
advice/information?

The IRB; the IRB’s principal responsibilities are to determine whether individuals
seeking asylum are legitimate refugees and whether they pose any danger to the
security of Canada and well-being of Canadians.
The IRB also collaborates with several non-governmental organizations to help refugee
claimants prepare for their upcoming hearings through a programme named Ready
Tours, hosted by the Coalition of Service Providers (made up of 20 non-governmental
agencies in Canada and two in the United States of America).

300

Ready Tour - "Who are we?" Accessed 2 October 2015. Available at: http://www.readytour.ca/index.php/who-we-are.

301

Ready Tour - "Who are we?" Accessed 2 October 2015. Available at: http://www.readytour.ca/index.php/who-we-are.
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The programme lays on "tours" for claimants and such tours are provided free of
charge and are held in the Vancouver, Toronto and Montreal offices offices to inform
refugee claimants about:
•

How to prepare for their upcoming hearing;

•

What will take place at the hearing;

•

Who will participate in the hearing; and

•

Mandatory deadlines.

302

The IRB also provides an online "Claimant's Guide" for people claiming refugee
protection in Canada which describes how asylum decisions are made, the role of the
IRB and the responsibilities of claimants. The guide provides links to the underlying
legislation behind Canada's refugee system as well as links to the various forms
required to be completed by a claimant along with accompanying guidance.
1.7

1.8

303

How is this advice/information provided? (e.g. faceto-face advice, telephone advice, group sessions

As discussed at section 1.6 above, information is available online or through formal
"tours" operated by the Coalition of Service Providers. The advice services available

etc.)

from the various charitable agencies varies depending on the location and scope of
that agencies activities.

Is the provision of advice/information proactive

The advice provided is proactive; the IRB's Claimant Guide sets out full detail of the

(and designed to assist people to be prepared for
the process) or reactive (at the point they have a

refugee application process and the Ready Tours is designed to fully prepare
applicants for upcoming hearings in advance.

problem and only focussed on that problem)?
1.9

Who monitors the quality of asylum
advice/information? How is the quality of asylum

There are no specific statutory provisions in place with respect to the monitoring of
asylum advice/information available to claimants. The IRB is the competent body with

302

Immigration and Refugee Board of Canada, "Refugee Claims - Claimants", (30 July 2015), Accessed 4 August 2015, Available at: http://www.irbcisr.gc.ca/Eng/RefClaDem/Pages/ClaDem.aspx

303

Immigration and Refugee Board of Canada, "Claimant's Guide". Accessed 2 October 2015, Available at: http://www.irbcisr.gc.ca/Eng/RefClaDem/Pages/ClaDemGuide.aspx
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advice/information monitored? Who is responsible

respect to asylum and refugee claims in Canada generally although they are not

for ensuring the implementation of

subject to any obligations with respect to the quality of information provided.

recommendations about the quality of asylum
advice/information?
1.10

Is there a process for people who want to complain
about the asylum advice/information they have

See section 1.9 above.

tried to access/have received? Which body
administers it? What is their relationship to the
organisations providing asylum advice/information?
How often is the complaints process used? What is
the outcome?

BENCHMARK 2 - ACCESS TO QUALITY LEGAL ADVICE AND REPRESENTATION
2.1

Is there a role for a legal representative in the
asylum determination process?

As set out in section 1.1 above, CIC has the power to delegate its functions and
responsibilities to any individual or group of provinces and so the position varies across
the provinces; in some provinces in Canada, asylum seekers receive free legal
representation, and legal aid is available throughout Canada. The following provinces
and territories provide no legal aid support for refugee claimants: Saskatchewan, Nova
Scotia, Prince Edward Island, New Brunswick, Northwest Territories, Yukon and
Nunavut.

2.2

304

304

Is there any legislative or policy power/obligation
on the state to provide publically funded legal

The duty to provide publically funded legal advice depends on the province that the
refugee enters. It is up to the province to detail their legislation with regards to whether

advice/representation to people making an asylum
claim?

or not the people making the asylum claim will receive publically funded legal
advice/representation.

Refugee Forum, "Legal Aid for Refugee Claimants in Canada", (September 2012), Accessed 30 June 2015, Available at:
http://oppenheimer.mcgill.ca/IMG/pdf/University_of_Ottawa_Refugee_Forum_-_Legal_Aid_for_Refugee_Claimants_in_Canada__September_2012.pdf
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2.3

What are the eligibility criteria (if any) for accessing

It is important to note that each province has a different eligibility criteria and the below

asylum legal advice/representation? (e.g. merits of
claim, means testing)

is just an example.

305

In British Colombia, to get a legal aid lawyer:
•

The legal problem must be covered by their legal aid rules; and

•

Net monthly household income and assets must be at or below their financial
guidelines.

There are five different asset categories:

2.4

At which stages of the asylum process are people
eligible for asylum legal advice/representation?

•

family home;

•

real property (other than the family home);

•

vehicles;

•

business assets;

•

personal property; and

•

Registered Retirement Savings Plans.

306

As described above, the different provinces adopt their own approach to the provision
of asylum legal advice/representation (if such advice/representation is available at all).
From a sample review of the services available to asylum claimants in British
Columbia, Alberta and Ontario, advice is available from the application stage through to
representation in a hearing, including any necessary appeal or judicial review
proceedings.

307308309

305

For more information, Refugee Forum, "Legal Aid for Refugee Claimants in Canada", (September 2012), Accessed 30 June 2015, Available at:
http://oppenheimer.mcgill.ca/IMG/pdf/University_of_Ottawa_Refugee_Forum_-_Legal_Aid_for_Refugee_Claimants_in_Canada__September_2012.pdf

306

Legal Services Society - British Colombia, "Do I Quality for Legal Representation", Accessed 4 August 2015, Available at:
http://www.lss.bc.ca/legal_aid/doIQualifyRepresentation.php

307

Legal Aid Alberta, Accessed on 6 October 2015. Available at http://www.legalaid.ab.ca/Pages/default.aspx .
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2.5

What proportion of people claiming asylum access

Figures not readily available.

asylum legal advice/representation (i) prior to their
asylum interview (ii) for an asylum appeal?
2.6

What kinds of legal work are included (e.g. witness

It is important to note that each province provides different legal services to refugees

statements, representation etc.) and what is
excluded, either formally or in practice?

seeking asylum in the respective Provinces; in some cases provinces appoint counsel
on behalf of the claimant where others permit the claimant to nominate their own
representative. Two examples are provided below.

310

Legal Aid British Columbia employs the Judicare (certificate) model. There are
separate eligibility criteria for legal assistance in filling out the Personal Information
Form ("PIF") and the refugee hearing.
PIF:
•

Only claimants from certain countries (if there is a high volume of claims but

acceptance rates at the IRB are lower than 20%) are merit screened to receive funding
to fill out the PIF.
•

10 hours given to fill out PIF.

Hearing:
•

All claims are merit screened, based on PIF.

•

Private lawyers are contracted to establish merit.

•

10 hours are given to prepare, plus time in hearing.

308

Legal Aid British Columbia, Accessed on 6 October 2015. Available at http://www.legalaid.bc.ca/.

309

Legal Aid Ontario, Accessed on 6 October 2015. Available at http://www.legalaid.on.ca/en/.

310

For more information, please see Forum, "Legal Aid for Refugee Claimants in Canada", (September 2012), Accessed 30 June 2015, Available at:
http://oppenheimer.mcgill.ca/IMG/pdf/University_of_Ottawa_Refugee_Forum_-_Legal_Aid_for_Refugee_Claimants_in_Canada__September_2012.pdf
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Depending on the level of funding available to the Legal Services Society, a certain
number of Judicial Reviews, Pre-Removal Risk Assessments ("PRRA") and
Humanitarian and Compassionate Consideration applications are funded by Legal Aid
per year. Duty counsel is offered for detainees, but refugee claim issues handled
through referrals to lawyers
Legal Aid Alberta provides four levels of immigration and refugee services:
1.

Information on available actions and referral to other legal advice without a
means test;

2.

Advice and personal information preparation for all financially eligible clients;

3.

Limited scope assistance, brief services, to all financially eligible clients; and

4.

Hearing representation by roster or staff counsel for financially eligible clients
for the following matters:

2.7

311

•

Refugee claims;

•

Admissibility hearings;

•

Detention review hearings;

•

Removal appeals to the Immigration Appeal Division;

•

Ministerial appeals;

•

Judicial review for refugee claims; and

•

Translation/interpretation services.

How is it funded? What body administers the

The Government of Canada funds the Legal Aid Programme which in turn allocates

funds? What is its relationship to the body making
asylum decisions? What is the budget for providing

funding to the provincial governments.
The provinces themselves have discretion
over the allocation of those funds to the relevant provider of legal aid services, which

asylum legal advice/representation? How much of
a legal representative’s time does the budget allow

are typically specialist legal aid organisation independent from state or provincial
government. The budgets will differ depending on which province the asylum seeker is

311

Immigration and Refugee Board of Canada, "Claimant's Guide", (2013), Accessed 5 August 2015, Available at: http://www.irbcisr.gc.ca/Eng/RefClaDem/Pages/ClaDemGuide.aspx
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for?

making their claim in.
For example, the position in Alberta is as follows:The Legal Services Provided Rates are as follows:
•

Rates for Legal Aid Lawyer: $84/hr; and

•

$74/hr for Students-at-law.

The maximum number of hours allowable will be indicated on the Certificate. Counsel
may bill actual time for all steps included in Base Civil Legal Services Provided and for
preparation and appearances.
The Base Civil Legal Services Provided are as follows:
•

$84/hr; and

•

$74/hr for Students-at-law.

There is a maximum of 30 hours (to be applied across all stages of a case). Counsel
may bill for steps taken pursuant to a Certificate that are not billable under any other
Tariff item and were necessary to complete the matters covered by the Certificate.
Counsel must bill actual time as billing minimums are not permissible. Although
Counsel is not required to produce time records for Base Civil Legal Services Provided
when submitting accounts, time records may be requested as part of the audit process,
312
or when considering requests for additional hours.
2.8

312

Which organisation(s) provide asylum legal advice

Each province has its own Legal Aid system which is at the forefront of providing legal

/information? What qualifications are required for

advice and information. In general, the providers are independent, publically funded (by

Legal Aid Alberta, “Immigration and Refugee Services”, Accessed 4 August 2015, Available at: http://www.legalaid.ab.ca/Pages/default.aspx
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people to provide asylum legal advice/information?

the provincial government), not-for-profit organisations; examples include the Legal

Who regulates this?

Services Society in British Columbia, Legal Aid Alberta and Legal Aid Ontario. The
body responsible for regulation varies from province to province but in several cases
the activities of the provider is regulated by the local professional body (such as a law
society or bar association).

2.9

2.10

Who monitors the quality of asylum legal
advice/information? How is the quality of asylum

As above, the position differs from province to province (in each case only with respect
to those provinces in which legal aid for asylum/refugee claims is available). In several

legal advice/representation monitored? Who is
responsible for ensuring the implementation of

cases the monitoring of the quality of legal advice is the responsibility of the local
professional body, who act on a reactive basis i.e. by being responsible for the

recommendations about the quality of legal advice
and representation?

handling of complaints rather than undertaking a proactive review process.

Is there a process for people who want to complain

The body responsible for handling complaints with respect to the legal advice provided

about the asylum legal advice/representation they
have received? Which body administers it? What is

differs from province to province although, as explained above, in the examples
reviewed the role has been undertaken by a professional body such as the local law

their relationship to the organisations providing
asylum legal advice/representation? How often is

society or bar association. These organisations are independent from the service
providers themselves.

the complaints process used? What is the
outcome?

Figures with respect to the frequency and outcome of complaints are not readily
available.

BENCHMARK 3 - ACCURATE AND TIMELY DECISIONS
3.1

3.2

Has the country signed the 1951 Refugee

Yes, Canada has signed the 1951 Convention. It is incorporated into legislation by the

Convention? How is the 1951 Convention
incorporated into legislation/policy?

Immigration and Refugee Protection Act 2001.

Which body is responsible for administering the

Refugee determination is handled by the IRB. The IRB consists of:

asylum process? What is their relationship to the
body responsible for border enforcement? What is

•

relationship to body responsible for other forms of
immigration?

•

REFUGEE & ASYLUM PROCESSES  October 2015

Refugee Protection Division – decides claims made for refugee protection
within Canada;
Immigration Division – conducts hearings for certain categories of people

DLA Piper  112

BENCHMARK 3 - ACCURATE AND TIMELY DECISIONS
believed to be inadmissible to, or removable from, Canada, as well as review
for those being detained in Canada;
•

Immigration Appeal Division – appeals from the Immigration Division as well as
appeals of refused sponsorship applications, appeals from certain removal
orders, and appeals by permanent residents outside Canada; and

•

Refugee Appeal Division – hearing appeals from the Refugee Protection
Division.

3.3

Is there an inquisitorial or adversarial system for
deciding asylum claims? Or mixed (and if so how)?

Mixed: the decision maker is the Refugee Protection Division ("RPD", a part of the IRB)
member who is not involved in the gathering of evidence and the identification of issues
although the RPD member does have regard to other material (such as the National
Documentation Package discussed at section 3.8 below). While the structure of the
proceedings (including the hearing) are largely pre-determined, it is the responsibility of
the claimant to state their case and provide all supporting evidence (including putting
forward any witnesses). Information as to whether or not the hearing proceeds in an
adversarial fashion is not readily available but on the basis of the above, the process is
best described as mixed.
The appeal process is best described as adversarial on the basis that the decision is
based on a review of documentary evidence put forward by the parties rather than an
inquisitorial approach.

3.4

Can people be removed while their asylum claim is
being decided?

No, every eligible refugee claimant, including those from a designated country of origin,
313
will receive a hearing at the IRB.

3.5

Are there any admissibility procedures or are all
those asylum claims that are lodged (and not
withdrawn by the applicant) heard?

Before an application can be accepted, the applicant and family members must
undergo a medical examination. They must also undergo a security check to make
sure that the applicant has not committed serious crimes in the past and that they are
not a security risk to Canada. These checks apply to both claimants making their claim
before arriving in Canada and to those applying from within.

313

CIC, "Designated countries of origin". Accessed on 9 October 2015, available at: http://www.cic.gc.ca/english/refugees/reform-safe.asp
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With respect to those claimants making their application before their arrival in Canada,
it could take several months after selection before the medical examination takes
place. Canadian visa officers review the application to determine if the medical,
security and criminality examinations have been passed. If they are not passed, an
applicant may not be chosen for resettlement to Canada.
With respect to those claimants making their claim at a port of entry, a border officer
will conduct an initial interview to determine whether or not the claimant can proceed to
lodge a formal application (as discussed in section 3.7) and undergo the medical and
security examination discussed above.
3.6

Is there a statutory or policy time limit for how
quickly parts of the asylum process are conducted?
Is there flexibility in this if requested by the

The Canadian Visa website states that processing times are between 12 and 18
months.

applicant? Is this the same for all claims? Are
particular cases expedited e.g. vulnerable cases,
those considered easy to grant/refuse?
3.7

How and where do people lodge an asylum claim?

The Canadian refugee system has two main parts:
•

the Refugee and Humanitarian Resettlement Program, for people seeking
protection from outside Canada;

•

314

and

the In-Canada Asylum Program for people making refugee protection claims
315
from within Canada.

Canada has also introduced a third program to welcome refugees. Launched in 2013,
the Blended Visa Office-Referred Program matches refugees identified for resettlement
by the UNHCR with private sponsors in Canada.

316

314

For more information, please see, Government of Canada, "Settlement from Outside Canada", Accessed 5 August 2015, Available at:
http://www.cic.gc.ca/english/refugees/outside/index.asp

315

Government of Canada, "Refugee System in Canada", Accessed 5 August 2015, Available at: http://www.cic.gc.ca/english/refugees/canada.asp
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There are two ways to apply for refugee status when a person is in Canada:
1.

Apply at a port of entry

An asylum seeker can apply for refugee status at any port of entry, such as an airport,
seaport or land border.
The officer will decide on the basis of an initial interview if your claim meets certain
basic conditions and is eligible to be referred to the IRB. If a claim is eligible:
•

A date will provided for a IRB hearing; and

•

15 days will be given to complete all of the forms in the application package
and to submit them to the IRB.

2.

Apply at a Citizenship and Immigration Canada ("CIC") office

An asylum seeker can make a refugee claim in Canada at designated CIC offices. If a
person chooses to apply at a CIC office:
•

All forms in the application package must be completed and taken to the CIC
office; and

•

An asylum seeker will not be scheduled for an interview with an immigration
officer until they appear at CIC in person to show that they have completed all
the forms.

If the officer decides that a refugee claim is eligible and the claimant satisfies the
medical and security requirements set out in section 3.5 above, a date will be given for
317
a IRB hearing.

316

Government of Canada, "Refugee System in Canada", Accessed 5 August 2015, Available at: http://www.cic.gc.ca/english/refugees/canada.asp

317

Government of Canada, "Apply - Refugee Status from Inside Canada", (28 May 2013), Accessed 30 July 2015, Available at:
http://www.cic.gc.ca/english/refugees/inside/apply-how.asp
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3.8

How is the substance of an asylum claim conveyed
to the asylum decision maker? (e.g. on paper, an
asylum interview)

Documents are used in the first instance in advance of a hearing; all claimants are
required to complete and file a basis of claim form ("BOC") to formally commence their
asylum claim. The BOC must be filed with the officer at the CIC office upon first making
a claim there or within 15 days if the claim was first made at a port of entry. The RPD
must be provided with documents to support a claim. Therefore, an asylum seeker
should begin gathering evidence as soon as possible.
The RPD must be shown evidence of identity by producing official documents with
name and date of birth on them ("identity documents"). For example, a passport,
national identity card, birth certificate, school certificate, driver's license, military
document, and professional or religious membership card.
Along with identity documents, other documents can be submitted that are relevant to a
claim, including proof of membership in political organisations, medical or psychological
reports, police reports, business records, news clippings, visas, and travel documents
(airplane, train or bus tickets).
The decision maker will also rely on information found in the National Documentation
Package ("NDP") which contains a selection of documents on human rights, security
conditions and other issues that are relevant to the determination of refugee protection
claims from each country. Each NDP provides full citations to help locate the
documents that are not available on the IRB website. In addition, where possible, links
are provided to the documents available on the website of the organization that
published the document.
It is the asylum seeker's responsibility to go to the IRB website to review the
documents in the NDP for their home country as the RPD may consider them when
deciding a claim. Alternatively, a paper copy of the NDP may be viewed at any IRB
regional office.
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It is also the asylum seeker's responsibility to check the IRB website for the newest
version of the NDP for their home country prior to the hearing.
The RPD may decide to refer to other documents as well, for example, reports
produced by the IRB Research Directorate, media articles or reports from human rights
organizations. Copies of any additional documents which the RPD finds useful will be
sent to an asylum seeker before the hearing.
Provided that the claimant has successfully completed and lodged their BOC with the
RPD in accordance with the relevant deadline then the claim will proceed to the
hearing stage, where the determination as to the claimant's refugee status will be
made.
3.9

In practice, how long do people wait between
having lodged an asylum claim and conveying the
substance of their case to the decision maker?

In general, refugee claims will be heard by the IRB within 60 days of the BOC being
sent to the RPD. If an individual comes from a DCO their asylum claim will be
318
processed faster.
Hearings on these claims are expected to be held within 30 – 45
days after referral of the claim to IRB as opposed to the 60-day timeframe for other
refugee claimants. Failed DCO claimants will not have access to the Refugee Appeal
Division, and will not be able to apply for a work permit upon arrival in Canada.

3.10

319

In practice, how long do people wait between
having lodged an asylum claim and receiving a

Although the initial screening process (i.e. the medical, security and criminality checks
referred to in section 3.3 above) must be done within 3 days, the rest of the

decision on their claim?

determination process is much longer. There are no specific figures, but there is one
report that says that an average refugee claim will take about 9 months. Of course, the
time is dependent on the course the claim takes, whether there are appeals or if it is a
smooth expedited claim.

3.11

Is there a right of appeal against a refusal of

Yes, there is a general right to appeal to the Refugee Appeal Division. However, there

318

Government of Canada, "Apply - Refugee Status from inside Canada", (28 May 2015), Accessed 4 August 2015, Available at:
http://www.cic.gc.ca/english/refugees/inside/apply-how.asp

319

Government of Canada, "Designated Countries of Origin", (10 October 2014), Accessed 4 August 2015, Available at:
http://www.cic.gc.ca/english/refugees/reform-safe.asp
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asylum? How long do people have to lodge an

are certain failed refugee claimants who are not eligible to appeal to the RAD:

appeal? Is an appeal heard in person or on the

•

individuals from a designated country of origin;

papers? Is it public?

•

those with a manifestly unfounded claim as decided by the IRB;

•

those with claims with no credible basis as decided by the IRB;

•

claimants who are subject to an exception to the Safe Third Country
Agreement;

•

individuals who arrive as part of a designated irregular arrival;

•

individuals who withdrew or abandoned their refugee claims;

•

those cases in which the Refugee Protection Division at the IRB has allowed
the Minister's application to vacate or cease their refugee protection;

•

those with claims deemed rejected because of an order of surrender under the
Extradition Act; and

•

those with decisions on pre-removal risk assessment applications.

It should be noted that all failed claimants can still file an application for leave and for
judicial review with the Federal Court in response to a negative decision.

320

Appeal process
There are two steps involved in appealing to the Refugee Appeal Division:
1. Filing the Appeal
A notice of appeal must be filed to the RAD no later than 15 days after the day on
which the applicant received the written reasons for the RPD’s decision. Three copies
of your notice of appeal must be provided to the RAD Registry in the regional office that
sent the RPD decision.

320

Government of Canada, "Refugee Appeal Division", (9 March 2015), Accessed 4 August 2015, Available at:
http://www.cic.gc.ca/english/refugees/reform-rad.asp
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2. Perfecting the Appeal
The appeal must be perfected by providing the appellant’s record to the RAD no later
than 30 days after the day on which the written reasons were received for the RPD’s
decision. Two copies of the appellant’s record must be provided to the RAD Registry in
the regional office that sent the RPD decision.

321

The appeal is generally private as there is no hearing. The RAD will generally make its
decision without a hearing on the basis of submissions and the evidence provided by
the parties. However, if there is new evidence, an oral hearing may be considered in
322
exceptional circumstances.
3.12

In practice, how long do people wait between
having an initial decision refused and having a

The RAD aim to have made a decision within 90 days.

323

decision on their appeal?
3.13

3.14

Is there any provision for re-opening a case
refused on appeal if new information comes to

The Refugee Appeal Division allows new evidence to be introduced that was not
reasonably available at the time of the Refugee Protection Division process. It is

light?

unclear whether a case can be re-opened after the appeal process is finished.

What forms of protection are available (asylum,
subsidiary protection, humanitarian protection)?

Canada has recognised the basic human right that every person is entitled to
protection from persecution. Since 2002 the government has accepted refugees who

What is the rate at which asylum decisions are
granted at (i) initial decision (ii) appeal, by

fear cruel and unusual punishment, a risk to their life, or torture. However, a claim will
not be accepted if the fear is one of generalised violence faced by everyone in the

nationality? What is rate at which subsidiary status

country, if it is based on a need for medical treatment, or if a person can obtain

321

Immigration and Refugee Board of Canada, "Appellant's Guide", (2013), Accessed 5 August 2015, Available at: http://www.irbcisr.gc.ca/Eng/RefApp/Pages/RefAppGuide.aspx

322

Government of Canada, "Appellant's Guide", (2013), Accessed 4 August 2015, Available at: http://www.irbcisr.gc.ca/Eng/RefApp/Pages/RefAppGuide.aspx#s8

323

Government of Canada, "Refugee Appeal Division", (9 March 2015), Accessed 4 August 2015, Available at:
http://www.cic.gc.ca/english/refugees/reform-rad.asp
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and humanitarian status are granted at (i) initial

protection from the authorities in any part of their home country. Furthermore, if the

decision (ii) appeal, by nationality?

Refugee Board believes that a person is a member of a terrorist group, have
participated in human rights violations or have committed serious non-political crimes,
a person can be excluded from refugee protection.
There are two primary categories of protection:
(1) Convention Refugee; or
(2) Person in Need of Protection.
Convention Refugee
Section 96 of the IRP Act states that a Convention refugee is “a person who, by reason
of a well-founded fear of persecution for reasons of race, religion, nationality,
membership in a particular group or political opinion:
(a) is outside each of their countries of nationality and is unable or, by reason of that
fear, unwilling to avail themselves of the protection of each of those countries; or
(b) not having a country of nationality, is outside the country of their former habitual
residence and is unable or, by reason of that fear, unwilling to return to that country."
Person in Need of Protection
Section 97 of the IRP Act provides asylum seekers with protection if they do not come
under the definition of a Convention refugee. The Act confers protection on people if
removal to their country of nationality of former habitual residence would “subject them
personally:
(a) to a danger, believed on substantial grounds to exist, of torture within the meaning
of Article 1 of the Convention Against Torture; or
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(b) to a risk to their life or to a risk of cruel and unusual treatment or punishment” in
particular circumstances."

324

If the RPD determines that the claimant is a Convention Refugee or a Person in Need
of Protection then the claimant is conferred with refugee protection in accordance with
section 95 of the IRP Act.
People who would not normally be eligible to become permanent residents of Canada
may be able to apply on humanitarian and compassionate ("H&C") grounds. However,
H&C grounds apply to people with exceptional cases only. Applications to become a
permanent resident based on H&C grounds are assessed on a case-by-case basis.
Factors that are looked at include:

3.15

how settled the person is in Canada;

•

general family ties to Canada;

•

the best interests of any children involved; and

•

what could happen to the applicant if the request is not granted.

Which body is responsible for deciding (i) an

(i) The IRB refers eligible claims to the Refugee Protection Division for a hearing.

asylum claim (ii) an asylum appeal and in each
case what is its relationship to the bodies listed in

(ii) The Refugee Appeal Division.

3.2?
3.16

•

They are the same bodies as listed in 3.2.

What qualifications are required to be the person
who (i) decides an asylum claim (ii) decides an

Under section 153 of the Immigration and Refugee Protection Act 2001, the Deputy
Chairperson of the Immigration Appeal Division, a majority of the Assistant Deputy

asylum appeal?

Chairpersons of that Division and at least 10 per cent of the members of the RPD, the
RAD, the Immigration Division and the Immigration Appeal Division must be members
of at least five years standing at the bar of a province or notaries of at least five years
standing at the Chambre des notaires du Québec.

324

Uniya, "Overview of the Canada's Asylum System", Accessed 4 August 2015, Available at: http://www.uniya.org/research/asylum_canada.pdf p. 8.
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3.17

How is the quality of (i) asylum decisions (ii)

The IRB (which is composed of the RPD, RAD, the Immigration Division and the

asylum appeals monitored and by whom? Who is
responsible for ensuring the implementation of

Immigration Appeal is the independent tribunal with jurisdiction for asylum decisions
and it is up to them to oversee that each division and Board is operating fair and

recommendations (internally and externally)?

reasonably.

3.18

Is there a fee for (i) lodging an asylum claim (ii)
making an appeal?

There is no fee for either lodging an asylum claim or making an appeal.

3.19

Do asylum seekers have a choice about the
gender of the person making their asylum decision/

N/A.

hearing their appeal/ interpreting?
3.20

Is child care available for people who need it while
they are (i) lodging their asylum claim (ii) conveying

N/A.

the substance of their asylum claim (iii) having their
asylum appeal heard?
3.21

Is there any legislative or policy power/obligation
on the state to provide publically funded
interpreting services for people making an asylum

Yes, an interpreter will be present at the hearing if necessary which will be funded.
There is no equivalent right to a translator or translation services with respect to the
submission of any of the required documents or preparation for the hearing. If a person

claim? For which parts of the asylum process (e.g.
at interviews with the decision making body, with

cannot pay for a professional translator, they can have someone else they trust
translate your documents for you. This person must still sign a translator’s

legal representatives, at appeal hearings)? Who is

declaration.

325

responsible for monitoring the quality of asylum
interpreting services? Who is responsible for
ensuring the implementation of recommendations
about asylum interpreting services?
3.22

325

Is there a process for people who want to complain

If an individual wishes to allege that a decision of the RPD was wrong in law or in fact

about the way (i) their asylum claim (ii) their asylum
appeal has been decided? Which body administers

then they must lodge an appeal with the Refugee Appeal Division which hears appeals
from the RPD.

Kinbrace, "Refugee Hearing Preparation: A Guide for Refugee Claimants", Accessed 5 August 2015, Available at: http://kinbrace.ca/wpcontent/uploads/2014/06/RHP-english-toronto.pdf
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it? What is their relationship to the organisations
deciding asylum claims/hearing asylum appeals?
How often is the complaints process used? What is
the outcome?
3.23

Are asylum seekers detained at any point in the
asylum process? What are the criteria? How many

Section 6 of the IRP Act sets outs the grounds under which Canada is granted the right
to detain individuals that they think pose a violent threat to the country or the world at

are detained? Where are they detained? Who

large. They will detain them at the borders and either deport them back to their country

operates the places of detention? Who is
responsible for the decision to detain? Is there any

or detain them for longer if they pose immediate threat.

legislative/policy time limit on the detention of
asylum seekers? Is there automatic oversight of

Although there is the right to detain, it is not mandatory and is seen as a last resort,

the decision to detain?

•

to establish a person’s identity (especially in cases of undocumented persons);

•

if there is a flight risk; or

•

if there is a danger to the public.

especially for children. The law allows for detention under three conditions:

In cases when asylum seekers are detained, a review is conducted by a member of the
RPD within 48 hours. The member who conducts the hearing may release the person
or order continued detention, if for example, the person is considered unlikely to appear
for a hearing, is a danger to the public, or if the person’s identity has not been
established. Moreover, in certain cases, a person may be released from detention on
payment of cash or a guarantee for compliance with conditions. If the member orders
continued detention, the person is again brought before the Immigration Division within
the following seven days for another hearing, and afterwards if the detention is
continued, at least once each 30 day period. A detained person may request a review
of detention at any time. The detained person or CIC may apply to the Federal Court of
Canada for leave for judicial review of any decision on detention.
3.24

326

What are the entitlements attached to a positive

326

If a person receives a positive grant of asylum and the Minister does not appeal it

Uniya, "Overview of the Canada's Asylum System", Accessed 4 August 2015, Available at: http://www.uniya.org/research/asylum_canada.pdf p. 6.
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grant of asylum? What are the entitlements

within 15 days, an individual can then apply to CIC for permanent residence in Canada.

attached to forms of subsidiary protection and

Spouse and children may be included in the application.

humanitarian protection?

entitled to use Canada's universal healthcare system and the right to work, although
access to education is determined on a provincial level. Permanent residence is a pre-

327

Permanent residents are

requisite to Canadian citizenship, granting equivalent rights to all other Canadian
328
citizens.

BENCHMARK 4 - ADEQUATE SUPPORT AND ACCOMMODATION
4.1

Is there any legislative or policy power/obligation

Resettlement assistance is provided by the Government of Canada to Convention

on the state to provide publically funded
accommodation and financial support to people

Refugees Abroad and, in some instances, to members of the Country of Asylum Class
who have been identified as refugees with special needs and who have been admitted

making an asylum claim?

to Canada as government-assisted refugees. Refugees who claimed refugee
protection from inside Canada are not eligible for this program; it is provided on a
voluntary basis above the statutory obligations on the Government with respect to
refugee protection. These funds are used to help pay for:
•

meeting the refugee at the airport or port of entry;

•

temporary accommodation;

•

help in finding permanent accommodation;

•

basic household items; and

•

general orientation to life in Canada.

327

Kinbrace, "Refugee Hearing Preparation: A Guide for Refugee Claimants", Accessed 5 August 2015, Available at: http://kinbrace.ca/wpcontent/uploads/2014/06/RHP-english-toronto.pdf

328

CIC, "Determine your eligibility – Citizenship", Accessed 5 October 2015, available at: http://www.cic.gc.ca/english/citizenship/become-eligibility.asp
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This money is also used to give the refugee income support for up to one year or until
that person becomes self-sufficient, whichever comes first.

329

Refugees benefit from up to six months of income support from Federal Government,
while private sponsors provide another six months of financial support. In addition,
throughout their first year in Canada, these refugees benefit from the personal and
community connections they make with their sponsors. They receive ongoing social
330
and emotional support while they help to adjustment to life in Canada.
4.2

What are the eligibility criteria (if any) for accessing

The eligibility criteria for support from the federal Government Assistance Programme

asylum accommodation/financial support? (e.g.
merits of claim, means testing)

depends on the identity of the relevant service provider; while funded by the Federal
Government, support is delivered by CIC-supported non-governmental agencies in
each province.
Once found eligible to be referred to the RPD, the asylum seeker has a right to access
to benefits such as: health, insurance, education (depending on the position adopted
by the relevant province), social assistance and legal assistance (depending on the
province, as discussed above.. Asylum seekers who are eligible to be referred also
receive a package containing Refugee Claimant Canadian ID, form for medical exams,
331
federal medical emergency coverage, and a Personal Information Form to fill in.

4.3

At which stages of the asylum process are people
eligible for asylum accommodation/financial

Under the programmes described above, refugee claimants are able to claim support
throughout the claim, until a decision has been reached. If the decision was in the

support? (e.g. until an initial asylum decision is

individual’s favour then they will receive support for up to a year. If not, then they will

329

Government of Canada, "Financial Assistance - Refugees", (11 October 2012) Accessed 30 June 2015, Available at:
http://www.cic.gc.ca/english/refugees/outside/resettle-assist.asp

330

Government of Canada, "The Refugee System in Canada", (12 June 2015), Accessed 30 June 2015, Available at:
http://www.cic.gc.ca/english/refugees/canada.asp

331

Uniya, "Overview of the Canada's Asylum System", Accessed 4 August 2015, Available at: http://www.uniya.org/research/asylum_canada.pdf p. 5.
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made, when appealing the refusal of an initial

not be allowed to remain in Canada.

decision, when an appeal is refused, when a case
is reopened due to new information)
4.4

4.5

What proportion of people claiming asylum have
access to asylum accommodation/financial support
(i) until their initial decision (ii) until their asylum

During the asylum process, people claiming asylum have access to accommodation
and finance from the very beginning. If the asylum claim has been refused then a
person has the right to remain in Canada while they make an appeal and make

appeal (iii) when their asylum appeal has been

submissions for a Pre Removal Risk Assessment. A person can also make an

refused (iv)when their case has been reopened
due to new information?

application for permanent residence in Canada based upon humanitarian and
332
compassionate grounds.

How is it funded? Which body administers the
funds? What is its relationship to the body making

As described in section 4.5, relief funding is provided by the Federal Government to
provincial organisations for distribution/allocation. In addition to the support available to

asylum decisions? What is the budget for providing

claimants, refugees selected for resettlement to Canada can be sponsored by the

asylum accommodation/financial support? Who
sets the rate of financial support provided? Is the

government and/or a private sponsoring group.

rate of financial support linked to inflation or
reviewed annually against other criteria?

Canadian government assisted: The costs are fully funded by the government.
Government-assisted refugees are Convention Refugees Abroad whose initial
resettlement in Canada is entirely supported by the Government of Canada (or
Quebec, for those selected for that province). The government provides refugees with
financial support and essential services in the form of accommodation, clothing, food
and resettlement assistance for up to one year from the date of arrival in Canada, or
until the refugees are able to support themselves.

333

Private sponsoring groups: The refugee sponsorship is fully funded by private
sponsoring groups. They are responsible for all material and financial support, and for

332

Canada Visa, "Refugee Status FAQ", Accessed 30 June 2015, Available at: http://www.canadavisa.com/canadian-immigration-faq-refugeestatus.html

333

Government of Canada, "Government-Assisted Refugee Program", Accessed 30 June 2015, Available at:
http://www.cic.gc.ca/english/refugees/outside/resettle-gov.asp
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providing emotional support and orientation during the sponsorship period (usually the
refugee’s first 12 months in Canada), or until the refugee becomes self-supporting.
Privately sponsored refugees are Convention Refugees Abroad and members of the
Country of Asylum Class whose resettlement in Canada is supported by:
•

Groups of Five ("G5") which are groups of five or more Canadian citizens or
permanent residents, who are at least 18 years of age and who live in the
community where the refugees are expected to settle.

•

Sponsorship Agreement Holders ("SAHs") which are established organizations
that have signed a Refugee Sponsorship Agreement with the Minister of
Citizenship and Immigration. There are currently over 75 SAHs across Canada,
ranging from religious organizations to ethnocultural groups and other
humanitarian organizations. SAHs may recognise Constituent Groups ("CGs")
to sponsor refugees under its agreement.

•

Any organisation, association or corporation which has adequate financial
capacity and is based in the community where the refugee is expected to live
can sponsor a refugee as a Community Sponsor.

4.6

Which organisation(s) provide asylum
accommodation/financial support?

See 4.5.

4.7

How is accommodation provided? (e.g. in a centre,

See 4.5.

334

in the community, ‘no-choice’ dispersal, able to live
with contacts / community etc.) How much are
people moved around?
4.8

How is financial support provided? (e.g. cash,
payment card, vouchers)

Financial support is provide through the Immigration Loans Programme ("ILP"). The
ILP helps government-assisted and privately sponsored members of the Convention
Refugees Abroad and Country of Asylum classes cover:
•

334

the costs of medical examinations abroad; and

International Refugee Rights Initiative, Rights in Exile Programme, "Resettlement to Canada", Accessed 30 June 2015, Available at:
http://www.refugeelegalaidinformation.org/resettlement-canada
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•

travel documents; and

•

transportation to Canada.

Loans are approved according to the applicant’s needs and ability to repay. Assistance
loans are also available to newcomers to cover expenses such as housing rental,
telephone deposits and work tools. Interest is charged on ILP loans. The interest rate is
335
set each January by the Department of Finance.
4.9

Who monitors the quality of asylum
accommodation/the provision of financial support?

There are no statutory provisions in place in respect of the monitoring of asylum
accommodation/financial support.

How is the quality of asylum
accommodation/provision of financial support
monitored? Who is responsible for ensuring the
implementation of recommendations?
4.10

Is there a process for people who want to complain
about the asylum accommodation/financial support

As above, there are no statutory provisions in place and the support/relief programmes
are provided on a voluntary basis.

they have received? Which body administers it?
What is their relationship to the organisations
providing asylum accommodation/financial
support? How often is the complaints process
used? What is the outcome?
4.11

Do people have access to free healthcare during
their asylum claim? What are the criteria? Do

The federal government of Canada guarantees emergency medical treatment at no
charge for those who cannot afford to buy their own medical insurance. Some medical

refused asylum seekers have access to free
healthcare while they remain in the country? Do

clinics also offer free check-ups to refugee claimants.

336

335

Government of Canada, "Financial Assistance - Refugees", (11 October 2012), Accessed 30 June 2015, Available at:
http://www.cic.gc.ca/english/refugees/outside/resettle-assist.asp

336

Canada Visa, "Refugee Status FAQ", Accessed 30 June 2015, Available at: http://www.canadavisa.com/canadian-immigration-faq-refugeestatus.html
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they have difficulty accessing healthcare?
4.12

Are people allowed to work while they are claiming

Claimants can apply for employment authorisation, but this is usually only granted in

asylum? What are the criteria? When are people
given access to the labour market? Are they

cases where the asylum seekers cannot subsist on public benefits.

allowed to work in any job or to be self-employed?

They will be placed into communities where they will receive help and advice on how to

337

enter the labour force. They will receive funding for up to one year with the idea that
after the year they will be self-sufficient to support themselves in the community where
they have been resettled.
4.13

Are there any restrictions to freedom of movement
for people claiming asylum?

There are no restrictions on movement for refugee claimants, subject to the right of the
Canadian Government to detain claimants on certain grounds as described above.
Refugees who have had their claims for protection approved will be placed in
communities via a resettlement project with the aim of integrating them into society.
Therefore their movement will be restricted for the first year as this is where their
funding will be sent to.

4.14

4.15

What provision is made for people who are refused
asylum accommodation/financial support? Is this
the same for families / singles etc.? What happens

The system of private-sponsorship described in section 4.5 is intended to provide for
assistance for those claimants not qualifying the assistance provided by the Federal
Government. There is otherwise no specific provision in place for the support of

to these people in practice?

claimants who have been refused asylum accommodation/financial support

What other kinds of advice/information are asylumseekers able to access if they have problems

As discussed in section 1.5, there are a number of non-governmental, charitable
agencies specifically focussed on providing information and support to asylum

relating to, for example, health, mental health,
housing, education, children, being victims of

speakers at any stage of the asylum process, although the availability and the
claimant's eligibility for support will vary from province to province. The CIC website is

crime?

claimant-facing and provides details of various organisations and programmes
designed to support claimants.

338

337

Uniya, "Overview of the Canada's Asylum System", Accessed 4 August 2015, Available at: http://www.uniya.org/research/asylum_canada.pdf p. 9.

338

Government of Canada, "Refugees and Asylum". Available at: http://www.cic.gc.ca/english/refugees/index.asp. Accessed on 6 October 2015 .
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RELEVANT LEGISLATION
Immigration and Refugee Protection Act 2001
The Department of Citizenship and Immigration Act 1994
Citizenship Act 1997
Extradition Act 1999
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0.1

How many asylum claims are there per year?

According to the latest statistics:
•

2011 - 3,810 applications;

•

2012 - 6,190 applications; and

•

2013 - 7,540 applications.

Overall, there has been a 22% increase in the number of applications between 2012
and 2013.

339

Out of the 44 European and selected non-European countries that were part of a
UNHCR Asylum Trends paper, Denmark ranked 18th for the number of applications.
Between Quarter 1 and Quarter 2 of 2014 there was a 54% increase in the number of
asylum applications. This is the fourth highest relative increase across Europe.
Denmark also operates a 'quota refugee' system under section 8 of the Danish Aliens
Act. Since 1978, Denmark has allocated a fixed amount of each year's national budget
to resettle a fixed number of refugees in Denmark. The quota is 500 places and has
been since 1989.
The UNHCR makes the decision as to who they want Denmark to resettle. They need
to have either:

339

(1)

originated from a selected geographic region e.g. Africa;

(2)

be critically ill; or

(3)

be at risk of immediate expulsion/at risk in their country of residence e.g. urgent

Danish Immigration Service, "Statistical Overview - Migration and Asylum 2013", (Spring 2014), Accessed 30 June 2015, Available at:
https://www.nyidanmark.dk/NR/rdonlyres/D7322BD4-B6ED-43D7-AFEA-00F597BE0800/0/statistical_overview_2013.pdf
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cases.
Most will fall into the first category. It is the Ministry of Immigration, Integration and
Housing who will decide on the final placement. The refugees are usually selected by a
Danish delegation who will go on a 'quota trip' to see the people who require
resettlement. However, the UNHCR can put forward people for resettlement in writing if
the case is more urgent. Asylum seekers are given 6 months residence if accepted and
this will then be extended to 5 years from the date of entry.
0.2

What percentage are allowed/refused at first
instance and allowed/refused on appeal, by

340

The share of positive asylum decisions (the recognition rate) in the Danish Immigration
341
Service (1st instance) was 55% in 2013 compared to 46% in 2012.

nationality?
In 2013, positive decisions for the countries with the most applicants were:

0.3

•

Afghanistan - 361;

•

Iran - 427;

•

Pakistan - 15;

•

Russia - 258;

•

Somalia - 448;

•

Syria -1,382; and

•

Others - 987.

342

What are the most prevalent nationalities in the

The most prevalent nationalities in 2013 were:

asylum claims being received?

•

Syria (1,710);

340

New to Denmark - The Official Portal for Foreigners, "Quota Refugees", (10 September 2014), Accessed 30 June 2015, Available at:
https://www.nyidanmark.dk/en-us/coming_to_dk/asylum/quota_refugees/quota_refugees.htm

341

Danish Immigration Service, "Statistical Overview - Migration and Asylum 2013", (Spring 2014), Accessed 30 June 2015, Available at:
https://www.nyidanmark.dk/NR/rdonlyres/D7322BD4-B6ED-43D7-AFEA-00F597BE0800/0/statistical_overview_2013.pdf

342

Danish Immigration Service, "Statistical Overview - Migration and Asylum 2013", (Spring 2014), Accessed 30 June 2015, Available at:
https://www.nyidanmark.dk/NR/rdonlyres/D7322BD4-B6ED-43D7-AFEA-00F597BE0800/0/statistical_overview_2013.pdf
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•

Russia (982);

•

Somalia (965);

•

Serbia (466); and

•

Afghanistan (426).

343

Denmark experienced the highest relative increase of all European countries in the
number of Syrian applicants with a 67% increase in Quarter 2 of 2014.
Denmark also experienced a large increase in the number of Eritrean asylum
applicants in Quarter 2 of 2014 with 235 applications. However, this is still
344
comparatively small compared to Germany and Sweden.

BENCHMARK 1 - TIMELY ADVICE & INFORMATION
1.1

Is there any legislative or policy power/obligation on
the state to provide publically funded advice and

The Danish Immigration Service ("DIS") provides the information, and it is a part of the

information about the asylum system to people
making an asylum claim?

policy is to have the DIS provide the information service as part of its remit.

Ministry of Immigration, Integration and Housing. Part of the Danish parliament's

Note that where an asylum application is rejected the matter will automatically be
referred to the Refugee Appeal Board and a lawyer is provided to the refugee at the
345
State's cost.
1.2

What are the eligibility criteria (if any) for accessing

There is no eligibility criteria for accessing information. It can be accessed at any time

343

Danish Immigration Service, "Statistical Overview - Migration and Asylum 2013", (Spring 2014), Accessed 30 June 2015, Available at:
https://www.nyidanmark.dk/NR/rdonlyres/D7322BD4-B6ED-43D7-AFEA-00F597BE0800/0/statistical_overview_2013.pdf

344

European Asylum Support Office (EASO), "Quarterly Asylum Report - Quarter 2, 2014", (2014), Accessed 30 June 2015, Available at:
https://easo.europa.eu/wp-content/uploads/Quarterly-Asylum-Report-2014-Q2.pdf

345

Predictors of the Authorities' Decision to Grant Asylum in Denmark, Journal of Refugee Studies, Montgomery, Edith;Foldspang, Anders, 18 J.
Refugee Stud. 454 (2005)
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this advice/information? (e.g. merits of claim, means

during the application process, or before or after the process.

testing)
1.3

At which stages of the asylum process are people
eligible for asylum advice/information?

In Denmark, the application for asylum is filed with the police, who will carry out the
initial interviews and forward the application to the DIS.
Here the applicant fills in an official application form and is interviewed again, before
the DIS delivers a decision, based on an overall assessment of all the relevant
information in each individual case. Legal representatives do not usually play a role at
this stage of the process.
Lawyers are only entitled to provide State-funded "legal" assistance, therefore these
advisors are not able to act on behalf of asylum seekers or represent them before the
administrative authorities, namely the DIS.
Despite the fact that lawyers or legal advisors are permitted to attend interviews, in
practice they rarely attend the first instance interview in Denmark largely because of
lack of legal aid and lack of capacity for legal advisors from NGO’s to assist at the
interview.
Legal aid is generally only available at the appeals stage of the asylum procedure.
This does not mean that asylum seekers are deprived of any form of legal assistance
during the first instance administrative procedure (i.e. the application to the DIS).
Asylum seekers generally receive some form of assistance from legal advisors
working for NGO’s during the first instance procedure. In Denmark the Danish
Refugee Council ("DRC") is the largest NGO which assists refugees.
The DRC assists asylum seekers but resources are limited. The DRC offers legal
assistance in the form of counselling visits to asylum centres, phone and email
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counselling and a weekly advice session at the headquarters of DRC in Copenhagen.
Interpreters are available for counselling sessions in asylum centres. In other
circumstances or locations interpreters are only provided in exceptional
346
circumstances.
Local community organisations also provide legal assistance, but to a lesser extent.
Legal advisors may assist asylum seekers during the entire asylum procedure but in
practice advisors mostly assist asylum seekers before the first instance stage of the
procedure (with regard to the Dublin Regulation and general information on the
Danish asylum procedure) and at the appeal to the Refugee Appeal Board.
1.4

What proportion of people claiming asylum access
asylum advice/information (i) prior to their asylum

Although there we could find no statistics, there is only limited formal legal advice
available to the asylum seeker at the time of submitting an asylum application. In

interview (ii) for an asylum appeal?

practice asylum seekers often only come into contact with lawyers after they have
lodged their application with the DIS and such application is refused (i.e. in respect of
an asylum appeal). Limited legal assistance at this preliminary stage may also be due
to the fact that such assistance is not covered by legal aid.
According to the information gathered the European Legal Network on Asylum,

347

lawyers and/or legal advisors have some form of formal access to detained asylumseekers in Denmark. Detained asylum seekers are automatically granted legal aid
from the Court, which reviews the legality of the decision to detain them every four
348
weeks.
1.5

How is asylum advice/information funded? What

The funding for the DIS is provided by the Ministry of Immigration, Integration and

346

ELENA, "Survey on Legal Aid for Asylum Seekers in Europe" (October 2010), Accessed 12 October 2015, available at
http://www.ecre.org/component/downloads/downloads/268.html

347

ELENA, "Survey on Legal Aid for Asylum Seekers in Europe" (October 2010), Accessed 12 October 2015, available at
http://www.ecre.org/component/downloads/downloads/268.html

348

Ibid.
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body administers the funds? What is its relationship

Housing.

to the body making asylum decisions? What is the
budget for providing asylum advice/information?

The DRC (who provide informal legal advice) is privately funded, and it receives
donations from the Danish Ministry of Foreign Affairs, the European Commission's
Humanitarian Aid and Civil Protection department, and the UNHCR. They also receive
funding from the UN as well as other European countries and the US State
Department.
It has a total revenue of €189 million, however it is unclear how much of this is
allocated to representing asylum seekers.

1.6

Which organisation(s) provide asylum

The DIS provides the information, either directly itself or through the Citizen

advice/information?

Service.

349

The DRC provides advice at any time in the process and can answer questions about
the asylum procedure and Danish legislation.
It is a privately run organisation and works independently of the DIS. The information
is confidential and will therefore not get back to the DIS.
1.7

How is this advice/information provided? (e.g. faceto-face advice, telephone advice, group sessions

The information is provided through various means including through their website
and by answering the questions of immigrants and their families in person or by

etc.)

telephone at the DIS's Citizen Service.
They also schedule ad hoc meetings for public dialogue and discussion about current
alien law as well as upcoming changes and amendments to different laws.

350

In

349

New to Denmark - The Official Portal for Foreigners, "The Danish Immigration Service", (14 January 2015), Accessed 5 October 2015, Available at
http://www.nyidanmark.dk/en-us/authorities/the_danish_immigration_service/

350

New to Denmark - The Official Portal for Foreigners, "Contact the Danish Immigration Service", (14 January 2015), Accessed 30 June 2015,
Available at: https://www.nyidanmark.dk/en-us/contact/contact_to_the_danish_immigration_service/contact_the_danish_immigration_service.htm
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addition to this, the DIS also publish freely available brochures, sometimes in
collaboration with non-profit organisations such as Marriage without Borders.
1.8

Is the provision of advice/information proactive (and
designed to assist people to be prepared for the

The advice is proactive; it is comprehensive and describes exactly what the process
will involve and how to apply.

process) or reactive (at the point they have a
problem and only focussed on that problem)?
1.9

Who monitors the quality of asylum
advice/information? How is the quality of asylum
advice/information monitored? Who is responsible

The DIS is a part of the Ministry of Immigration, Integration and Housing and is
headed by a Director General. The Parliamentary Ombudsman has a supervisory
function over the DIS to ensure that policies are abided by and makes and compiles

for ensuring the implementation of
recommendations about the quality of asylum

an annual publicly-available report in respect of his supervisory activities. These
activities appear however to be largely focussed on the actual decisions and

advice/information?

processes of the DIS rather than provision of advice and information to refugees.

351

Where NGOs provide ad hoc legal advice, there are no formal qualifications required
in respect of the person providing such advice to the asylum-seeker and this does not
appear to be quality-controlled.
1.10

Is there a process for people who want to complain
about the asylum advice/information they have tried

Any member of the public may complain to the Parliamentary Ombudsman. He is
elected by the Danish Parliament, the Folketing, to investigate complaints about public

to access/have received? Which body administers
it? What is their relationship to the organisations

administration.

providing asylum advice/information? How often is
the complaints process used? What is the outcome?

The Ombudsman may state criticism and recommend that the authorities reopen a
case and change their decision, but the Ombudsman cannot himself override the
352
decision of a Danish authority.
For example. when the Ministry for Immigration, Integration and Housing recently
published controversial advertisements in Lebanese newspapers about changes to

351

Danish Parliamentary Ombudsman Website, last accessed 5 October 2015, available at https://en.ombudsmanden.dk/

352

Ibid.
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national asylum policies that were viewed by many as being anti-immigration, it led to
the controversial campaign being investigated by the Parliamentary Ombudsman on
the grounds that it may have been misleading.

353

BENCHMARK 2 - ACCESS TO QUALITY LEGAL ADVICE AND REPRESENTATION
2.1

Is there a role for a legal representative in the
asylum determination process?

In case of a rejection of an application to the DIS, the files of the case are
automatically submitted to the Refugee Board, which is an independent court-like
body.
The Board is not dependent on the political process and, hence, it is not subject to
Government directives. The Board's legal procedure is basically oral and very similar
to that of a court, but the Board sessions are not public. The asylum-seeker is given
an opportunity to make a statement during the hearing, which is also attended by the
lawyer made available to the asylum-seeker, a representative from the DIS and an
interpreter (if necessary).

2.2

2.3

354

Is there any legislative or policy power/obligation on
the state to provide publically funded legal

The Aliens Act (Consolidated 2013) refers to the Administration of Justice Act
(Consolidated 2008) in respect of legal costs.

advice/representation to people making an asylum
claim?

Legally, subject to certain income thresholds laid down by the Minister of Justice from

What are the eligibility criteria (if any) for accessing
asylum legal advice/representation? (e.g. merits of

Although under the Administration of Justice Act (Consolidated 2008) there is a
means test, as set out below, for cases involving refugees no means test is applied in

time to time, an applicant is eligible to receive free legal aid, however see 2.3.

355

353

The Local Denmark, "Denmark's anti-refugee ads under investigation" (18 September 2015), last accessed 7 October 2015,
http://www.thelocal.dk/20150918/denmarks-anti-refugee-ads-under-investigation

354

Predictors of the Authorities' Decision to Grant Asylum in Denmark , Journal of Refugee Studies, Montgomery, Edith;Foldspang, Anders, 18 J.
Refugee Stud. 454 (2005)

355

Danish Refugee Council Website, Accessed 30 June 2015, available at: http://www.drc.dk/home/
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claim, means testing)

practice.

356

A person, whose income base does not exceed the amounts mentioned below, meets
the financial conditions for obtaining free legal aid, unless the costs of the case are
deemed to be insignificant in relation to the applicant's income base. The Minister of
Justice lays down the rules for calculation of the income base.
The income limit is DKK 236,000 (2005 level) for singles.
For cohabitants the couple’s total income base is applied and the income limit is DKK
300,000 (2005 level).

357

A merits test is not applicable in Denmark and legal aid is automatically provided at
the appeals stage of the process.
2.4

At which stages of the asylum process are people
eligible for asylum legal advice/representation?

As stated in 1.3, in Denmark asylum-seekers are only entitled to legal representation
from a lawyer appointed by the Court once their application to the DIS is refused and
their case is heard before the Refugee Appeals Board.

2.5

What proportion of people claiming asylum access
asylum legal advice/representation (i) prior to their
asylum interview (ii) for an asylum appeal?

Although we could find no statistics, if an applicant is appealing their application then
they have the right to legal representation and a representative will be appointed for
them if necessary. Please see 1.4 for further information.

2.6

What kinds of legal work are included (e.g. witness
statements, representation etc.) and what is
excluded, either formally or in practice?

As detailed in 1.3 and 2.4, State legal aid is only provided at the appeals stage.
Interpreters
The interpretation costs for meetings between lawyers or legal advisors and their
clients can be covered either by the legal aid system or through other State provided
funding.

356

ELENA, "Survey on Legal Aid for Asylum Seekers in Europe" (October 2010), Accessed 12 October 2015, available at
http://www.ecre.org/component/downloads/downloads/268.html

357

Part 30 of the Administration of Justice Act (Consolidated 2008)
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Medical Experts
Consultation of medical experts in the context of the asylum procedure may be
covered by the legal aid system in Denmark. Also in Denmark the costs of medical
reports are not automatically covered by the legal aid system and are often subject to
conditions, depending on the individual circumstances of the claim.
Detention
Legal aid is also available to challenge the decision to detain in Denmark.
Unaccompanied Minors
Whilst not strictly legal assistance, every unaccompanied minor is appointed a
personal representative to serve his/her interests. Among other things, the
representative will offer support to the unaccompanied minor during the processing of
the case, for example by accompanying the unaccompanied minor during the asylum
interview. The DIS will ask the Danish Red Cross to recommend a representative to
the Regional State Administration, which will appoint the representative. The
representative may not be affiliated with the immigration authorities, and can be a
relative or other private individual.
Court and Lawyer Costs
Furthermore, in terms of lawyers' fees and other costs associated with an appeal
hearing, the Administration of Justice Act (Consolidated 2008) provides that where
legal aid has been granted the following will apply:
1) exemption from fees under the Danish Court Fees Act,
2) assignment of a lawyer to conduct the case against remuneration from the state
treasury,
3) compensation from the state treasury of costs, which have justly been incurred in
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connection with the case, and
4) exemption from compensating the counterparty the costs of the case.
However, the legal aid certificate granted to the applicant may limit the benefits to only
some of those benefits listed above and the certificate may be revoked if the
preconditions required to issue the certificate are later found to have been breached
or were not met in the first place.
2.7

How is it funded? What body administers the funds?
What is its relationship to the body making asylum

The Minister of Justice pays the lawyer representing the refugee a set rate, with tariffs
determined in accordance with the Administration of Justice Act.

decisions? What is the budget for providing asylum
legal advice/representation? How much of a legal

The Minister of Justice has no legal authority over the DIS or the Refugee Board, as

representative’s time does the budget allow for?

the latter bodies fall under a separate ministry.
Budget information is not readily available.

2.8

Which organisation(s) provide asylum legal advice
/information? What qualifications are required for

At the appeals stage, legal advice is provided by Danish-qualified lawyers appointed
by the Court.

people to provide asylum legal advice/information?
Who regulates this?
2.9

Who monitors the quality of asylum legal
advice/information? How is the quality of asylum

In general, lawyers in Denmark do not receive specialised refugee law training and
there is no requirement to undertake any specialised legal training before providing

legal advice/representation monitored? Who is

advice to refugees.

responsible for ensuring the implementation of
recommendations about the quality of legal advice

If an individual lawyer is in breach of the lawyers' Code of Conduct set by the Danish

and representation?

Bar and Law Society, he can be reported to the Disciplinary Board of the Danish Bar
and Law Society which have various powers to fine, suspend or disbar.

358

358

The Danish Bar and Law Society website "who we are and what we do" (last accessed 7 October 2015)
http://www.advokatsamfundet.dk/Service/English/Organization/Who%20are%20we%20and%20what%20do%20we%20do.aspx
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2.10

Is there a process for people who want to complain

See 2.9.

about the asylum legal advice/representation they
have received? Which body administers it? What is
their relationship to the organisations providing
asylum legal advice/representation? How often is
the complaints process used? What is the outcome?

BENCHMARK 3 - ACCURATE AND TIMELY DECISIONS
3.1

Has the country signed the 1951 Refugee
Convention? How is the 1951 Convention

Yes, Denmark has signed up to the 1951 Refugee Convention and it is incorporated
through the Aliens Act.

incorporated into legislation/policy?
3.2

Which body is responsible for administering the
asylum process? What is their relationship to the

The asylum process is administered by the DIS. The Danish Police are responsible for
border enforcement. There are no formal links between the two bodies in that neither

body responsible for border enforcement? What is
relationship to body responsible for other forms of

is obligated to report to the other, however the asylum process is initiated by first
notifying the Police who will "register" the asylum-seeker and conduct the initial

immigration?

interview and then forward the refugee's asylum application to the DIS. There is
therefore presumably communication between the two bodies, however not much
information is publicly available.
The body responsible for other forms of immigration is the Danish Agency for
International Recruitment. The web portal "IntegrationNewtodenmark.dk" is jointly
owned and administered by this body and the DIS, who both fall under the Ministry of
Immigration, Integration and Housing and who are very closely linked.

3.3

Is there an inquisitorial or adversarial system for
deciding asylum claims? Or mixed (and if so how)?

The DIS functions as an administrative body when making its decision to grant or
refuse asylum and there is no court or tribunal-like forum involved in this process.
Should the DIS refuse the refugee's application then there is an automatic referral to
the Refugee Board which functions very similarly to a court and here the legal process
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followed, as in much of Europe, is based on an inquisitorial system. In the inquisitorial
system, the judge has an examining role and is not required to base a verdict only on
the lawyers' presentation of a case.
3.4

Can people be removed while their asylum claim is
being decided?

359

No, whilst a person is seeking asylum, an applicant has the right to remain for as long
as their application is being processed by the DIS or the Appeals Board.
An exception to this is an application for a humanitarian residence permit and this
does not prompt any right to stay in the country while the Ministry is processing the
case and this is only granted in special circumstances.
The permit will be granted for a limited period of time, but will allow a person to stay
even if their application is refused for the limited period that the permit lasts for.

3.5

Are there any admissibility procedures or are all
those asylum claims that are lodged (and not
withdrawn by the applicant) heard?

All asylum claims will be heard, unless it is not up to the DIS to hear the claim under
the Dublin Regulation. If a claim is found to be groundless after the first interview then
the claim will be taken no further.
Claims will not be heard in Denmark if there is another immigration authority that has
already registered a person as an applicant. They must hear the case instead.
If the applicant feels that they have the right for the DIS to hear their claim, then they
can appeal to the Appeals Board. They can receive free legal advice and can be
represented by the Danish Refugee Council. They have seven days to appeal the
decision.

3.6

359

Is there a statutory or policy time limit for how
quickly parts of the asylum process are conducted?

Yes, there are guidelines set by the Danish parliament regarding time periods for
residence permits to be issued within:

Is there flexibility in this if requested by the

•

Temporary residence permits for asylum seekers is 3 months; and

Bond University ePublications, "Criminal justice and the media in Denmark and Australia" (December 2004) Nina Kromann and Mark Pearson, last
accessed 7 October 2015, http://epublications.bond.edu.au/hss_pubs
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applicant? Is this the same for all claims? Are

•

Permanent residence permit is 7 months.

360

particular cases expedited e.g. vulnerable cases,
those considered easy to grant/refuse?

These are stated maximums from the date that the DIS has received a fully completed
application. Applicants will then not hear from the DIS until a decision has been made,
unless the DIS cannot process the application within 30 days. If this is the case, then
the applicant will receive a letter explaining what has happened. There will also be
general information included about what to do if an application is refused, the right to
reside in Denmark while an application is being processed and the maximum
processing time for a fully completed application. It can take about 4-6 weeks for a
residence permit to arrive.

3.7

How and where do people lodge an asylum claim?

Applications can only be made in person and in Denmark itself (or at the border). A
person can apply for asylum whether they have a residence permit or not.
A person can request asylum in one of three ways:
•

In person at a police station;

•

In person at the reception centre at Sandholm Accommodation Centre
(National Aliens Centre); or

•

In writing, to either of the above, however if an asylum seeker applies for
asylum in writing, he/she will be asked to appear at a police station or at
Sandholm Accommodation Centre, where he/she will be registered. There are
no specific requirements to the wording of a written request. However it must
state the identity of the person applying and their place of residence.

3.8

How is the substance of an asylum claim conveyed
to the asylum decision maker? (e.g. on paper, an

361

Once registered with the police, an asylum seeker will have the first interview with the
DIS to determine the motivation for seeking asylum and to obtain additional

360

New to Denmark - The Official Portal for Foreigners, "Application Processing Times - Service Goals", Accessed 30 June 2015, Available at:
https://www.nyidanmark.dk/en-us/authorities/the_danish_immigration_service/service_goals/service_goals.htm

361

New to Denmark - The Official Portal for Foreigners, "Applying for Asylum", Accessed 30 June 2015, Available at: https://www.nyidanmark.dk/enus/coming_to_dk/asylum/asylum_process/applying_for_asylum.htm
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asylum interview)

information. The aim is to determine their identity, how they travelled to Denmark and
the reason for applying for asylum.
The DIS will then determine who is responsible for determining the application in
accordance with the Dublin Regulation.
Should the DIS determine that the application should be processed in Denmark then it
will notify the asylum-seeker in writing of its decision (in respect of refusal or granting
of refugee status to the applicant). Should the application be rejected then the matter
will be appealed to the Refugee Appeals Board.

3.9

3.10

In practice, how long do people wait between having

If possible, the DIS will inform the applicant immediately after the interview if they can

lodged an asylum claim and conveying the
substance of their case to the decision maker?

process their application or whether they need to go to another EU country. If the DIS
requires more information, then there may be a longer wait.

In practice, how long do people wait between having
lodged an asylum claim and receiving a decision on

Applicants will not hear from the DIS until a decision has been made, unless the DIS
cannot process the application within 30 days. If this is the case, then the applicant

their claim?

will receive a letter explaining what has happened. There will also be general
information included about what to do if an application is refused, the right to reside in
Denmark while an application is being processed and the maximum processing time
for a fully completed application. It can take about 4-6 weeks for a residence permit to
arrive.
There are three different procedures:
1.

Normal Procedure

a.

When applications are processed according to normal procedure, the Danish

Immigration Service will normally decide whether to grant asylum after your first
interview. If your motives for seeking asylum are more complicated, the Danish
Immigration Service will call you in to a follow-up interview.
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b.

The DIS decides whether to grant asylum on a case-by-case basis. The DIS

considers the information you provide, as well as general background information
about conditions in your home country.
c.

If the applicant is granted asylum, the DIS will assign the applicant to a local

municipality where he/she is to reside. The local municipality to which the applicant is
assigned is responsible for the integration process.
d.

If the application is rejected, it will automatically be given to the Danish

Refugee Appeals Board for review. The decision issued by the Refugee Appeals
Board is final. If the Refugee Appeals Board upholds the DIS, the refugee will be
required to leave Denmark.
2.

Manifestly Unfounded Applications

a.

The DIS along with the Danish Refugee Council can decide that an

application is groundless and decide it does not need to be reviewed by the Appeals
Board.
b.

This occurs where the request for asylum is not on valid grounds or the

grounds they are using do not warrant protection. This decision is made after the first
interview.
c.

The Refugee Council can intervene and decide that the request is groundless

and can seek that the Refugee Appeals Board review the case. The chair or vice-chair
will decide in writing single-handedly if the case is groundless or not.
3.

Expedited Version of Manifestly Unfounded Applications

a.

This is an expedited procedure for people claiming asylum from counties

where it is unlikely that the applicant would risk persecution. These include the EU
member states, Norway, Switzerland, Iceland, Albania, Australia, Bosnia and
Herzegovina, Canada, Croatia, Japan, Kosovo, Macedonia, Moldova, Montenegro,
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New Zealand, Serbia and the UK. Russia is also on the list but with exceptions.
b.

There is no need for an application to be undertaken, and the Danish Refugee

Council will be asked for an evaluation. If they agree then the rejection will be granted
on this basis.
3.11

Is there a right of appeal against a refusal of
asylum? How long do people have to lodge an

362

The right of appeal depends on the procedure used:
•

appeal? Is an appeal heard in person or on the
papers? Is it public?

Normal Procedure - Yes, if refused, the application is automatically given to
the Danish Refugee Appeals Board for review and there is no need to assert a
wish to appeal the decision of the DIS. The decision final and if your appeal is
refused, then the asylum seeker is required to leave Denmark. Will be
informed in writing if they have been rejected by the Appeal Board.

•

Apparently Groundless/Expedited Apparently Groundless - Those deemed
groundless are sent to the Danish Refugee Council for review. If they agree
with the DIS, then the decision is upheld. If not, then they will be sent to the
DIS and the normal procedure must be followed. This can then be appealed
again as for the normal procedure if refused.

The appeal will usually hear oral testimony, but written testimony can be used in
certain cases if the applicant is ill/cannot appear to testify. An applicant has the right to
be represented by a lawyer. If the applicant does not have a lawyer then the Refugee
Appeals Board will appoint one on the applicant's behalf. The right to a lawyer does
not apply if the Refugee Appeals board is considering if the applicant shall be granted
asylum in accordance with Aliens Act section 7(1), (2) or (3). This is where they are
determining the status of the applicant e.g. they have already been given asylum
363
elsewhere in Europe.

362

New to Denmark - The Official Portal for Foreigners, "More About Applying for Asylum", Accessed 30 June 2015, Available at:
https://www.nyidanmark.dk/en-us/coming_to_dk/asylum/asylum_process/more_about_applying_+asylum.htm

363

New to Denmark - The Official Portal for Foreigners, "Avenues for Appeal", Accessed 30 June 2015, Available at: https://www.nyidanmark.dk/enus/coming_to_dk/asylum/asylum_process/appeal.htm
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3.12

3.13

In practice, how long do people wait between having

The entire process is allocated to take 3 months and 7 months respectively, which is

an initial decision refused and having a decision on
their appeal?

inclusive of appeal time.

Is there any provision for re-opening a case refused

It is possible for a new application to be submitted rather than the re-opening of an old

on appeal if new information comes to light?

case. This can only be done if there are important new facts or circumstances to the
case. This must be given to the Refugee Appeals Board rather than the DIS.
There was also a special dispensation made in 2013, that all Syrian applications
which had been refused had to be re-opened due to the deterioration of the situation
in Syria.

3.14

What forms of protection are available (asylum,
subsidiary protection, humanitarian protection)?

There are three different types of protection offered in Denmark:
(1)

Convention Status - Refugee status;

What is the rate at which asylum decisions are
granted at (i) initial decision (ii) appeal, by

(2)

Protected Status - Subsidiary Status; and

(3)

Temporary Protected Status - Humanitarian Protection.

nationality? What is rate at which subsidiary status
and humanitarian status are granted at (i) initial
decision (ii) appeal, by nationality?

Convention status: Section 7(1) of the Aliens Act deals with convention status.
Individuals granted "convention status" fall under the protection of the UN Convention
Relating to the Status of Refugees (1951), which defines a refugee as a person who is
outside his or her country of nationality or habitual residence; has a well-founded fear
of being persecuted because of his or her race, religion, nationality, membership of a
particular social group or political opinion; and is unable or unwilling to avail him or
364
herself of the protection of that country, or to return there, for fear of persecution.
A
residence permit is normally granted for five years in these circumstances.
Protected Status: Section 7(2) of the Aliens Act deals with protected status.
Individuals are granted protected status if returning to their home country would mean
they face capital punishment, torture or inhumane or degrading treatment or

364

Article 1A(2) of the UN Convention Relating to the Status of Refugees (1951)
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punishment. The terms of Section 7(2) are in accordance with other human rights
conventions, including Article 3 and Protocol 6 of the European Human Rights
Convention. A residence permit is normally granted for five years.
Temporary Protected Status: The Ministry of Justice can, if there are considerable
humanitarian reasons for doing so, approve applications for temporary residence
permit. The regulations for residence on humanitarian grounds apply in only a few
365

specific instances, and as a result, few such applications are approved.
An
individual must meet the requirements established by Section 7(2) of the Aliens Act
and can then be granted temporary protected status in accordance with Section 7(3)
of the Aliens Act. Temporary protected status is granted to individuals who face capital
punishment, torture or inhumane or degrading treatment or punishment due to severe
instability and indiscriminate violence against civilians in their home country.
In these circumstances, a residence permit is granted for one year and these
residence permits can be extended after the initial one-year period, and again after
two years. Prior to an extension being granted, it will be assessed whether conditions
in the individual’s home country still warrant continued protection.
3.15

366

Which body is responsible for deciding (i) an asylum
claim (ii) an asylum appeal and in each case what is

(i) DIS.

its relationship to the bodies listed in 3.2?

it has 5 members. The board's chair or vice chair will lead proceedings, and an

(ii) The Refugee Appeals Board is an independent panel that is set up like a court, and
additional four members will then each be appointed from the following groups:
(1)

the Council of the Danish Bar and Law Society;

(2)

the Minister of Justice;

365

New to Denmark - The Official Portal for Foreigners, "The Asylum Process", Accessed 4 August 2015, Available at: http://www.nyidanmark.dk/enus/coming_to_dk/asylum/asylum_process/asylum_process.htm

366

New to Denmark - The Official Portal for Foreigners, "The Asylum", Accessed 4 August 2015, Available at: http://www.nyidanmark.dk/enus/coming_to_dk/asylum/asylum.htm
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(3)

the Minister of Foreign Affairs; or

(4)

the Danish Refugee Council.

Each member gets a vote and it is a decision based on a simple majority.
3.16

What qualifications are required to be the person
who (i) decides an asylum claim (ii) decides an
asylum appeal?

367

(i) Those who decide asylum claims are government officials. It is not clear what
qualifications they are required to hold.
(ii) For those deciding asylum appeals, they are from different backgrounds. One is
part of the Refugee Appeals board chair or vice chair, then the other four members
are each appointed on the recommendation of the Council of the Danish Bar and Law
Society (therefore having legal qualifications), from the Minister of Justice, the Minister
of Foreign Affairs and the Danish Refugee Council (the latter is an independent body).
Their qualifications will therefore vary, however most will have legal training.

3.17

How is the quality of (i) asylum decisions (ii) asylum
appeals monitored and by whom? Who is

368

N/A

responsible for ensuring the implementation of
recommendations (internally and externally)?
3.18

Is there a fee for (i) lodging an asylum claim (ii)

(i) There is no fee for claiming temporary asylum, but there is a fee for permanent

making an appeal?

residence of around €732; and
(ii) There is a fee of €108 for all appeals.
There is also a fee of €108 for the re-opening of all cases.

369

367

New to Denmark - The Official Portal for Foreigners, "Avenues for Appeal", Accessed 30 June 2015, Available at: https://www.nyidanmark.dk/enus/coming_to_dk/asylum/asylum_process/appeal.htm

368

New to Denmark - The Official Portal for Foreigners, , "Avenues for Appeal", Accessed 30 June 2015, Available at: https://www.nyidanmark.dk/enus/coming_to_dk/asylum/asylum_process/appeal.htm

369

New to Denmark - The Official Portal for Foreigners, "Overview of Case Categories and Fees", Accessed 4 August 2015, Available at:
http://www.nyidanmark.dk/en-us/coming_to_dk/fee/about_fees/overview-of-case-categories-and-fees.htm
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3.19

3.20

370

Do asylum seekers have a choice about the gender

Female applicants have the right to request a female interpreter.

There is no

of the person making their asylum decision/ hearing
their appeal/ interpreting?

evidence to show that asylum seekers have a choice regarding the gender of the
person making the decision or hearing the appeal.

Is child care available for people who need it while

N/A

they are (i) lodging their asylum claim (ii) conveying
the substance of their asylum claim (iii) having their
asylum appeal heard?
3.21

Is there any legislative or policy power/obligation on
the state to provide publically funded interpreting

If required there will be an interpreter present every time an asylum seeker is
371
interviewed and at oral hearings.

services for people making an asylum claim? For
which parts of the asylum process (e.g. at interviews
with the decision making body, with legal
representatives, at appeal hearings)? Who is
responsible for monitoring the quality of asylum
interpreting services? Who is responsible for
ensuring the implementation of recommendations
about asylum interpreting services?
3.22

Is there a process for people who want to complain
about the way (i) their asylum claim (ii) their asylum
appeal has been decided? Which body administers

Complaints regarding decisions made by the Danish Immigration Service or the
Minister of Refugee, Immigration and Integration of Affairs can be made to the
Ombudsman of the Danish Parliament.

it? What is their relationship to the organisations
deciding asylum claims/hearing asylum appeals?
How often is the complaints process used? What is

See more information on the Ombudsman at 1.10.

the outcome?

370

Welcome to Europe, "The Asylum Procedure in Denmark", (January 2012), Accessed 29 July 2015, Available at:
http://www.w2eu.info/denmark.en/articles/denmark-asylum.en.html

371

Welcome to Europe, "The Asylum Procedure in Denmark", (January 2012), Accessed 29 July 2015, Available at:
http://www.w2eu.info/denmark.en/articles/denmark-asylum.en.html
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3.23

Are asylum seekers detained at any point in the

Yes, they can be detained for various reasons:

asylum process? What are the criteria? How many
are detained? Where are they detained? Who

•

operates the places of detention? Who is
responsible for the decision to detain? Is there any

•

legislative/policy time limit on the detention of

•

asylum seekers? Is there automatic oversight of the
decision to detain?

They can be asked to report to the police station at certain times e.g. every
day or every week.
They can be detained if they are being treated in the expedited version of the
manifestly unfounded procedure.
The police also have a right to detain asylum seekers who have received a
final and conclusive rejection of their asylum application.

If they are detained, then they have the legal right to a legal advisor from the Danish
Refugee Council and they will be appointed to represent them at court meetings
372
concerning their detention.
3.24

What are the entitlements attached to a positive
grant of asylum? What are the entitlements attached

Work:

to forms of subsidiary protection and humanitarian

permit, as detailed in 3.14 and to begin seeking work without the restrictions detailed
in 4.12 below.

protection?

A positive grant of asylum allows the refugee to be granted a temporary residence

Location:
A refugee who is granted a residence permit in Denmark, is subject to the regulations
stipulated in the Danish Integration Act relating to housing placement. These
regulations specify that the DIS will decide where in Denmark the refugee is to live.
When the DIS allocates a refugee, i.e. decides in which municipality he/she is to live,
the decision is based on the number of refugees each municipality must accept (its
quota), as well as the personal circumstances of the refugee in question. The current

372

Danish Refugee Council, "Dublin II National Asylum Procedure in Denmark", Accessed 30 June 2015, Available at:
http://www.google.co.uk/url?sa=t&rct=j&q=&esrc=s&frm=1&source=web&cd=3&cad=rja&uact=8&ved=0CEwQFjAC&url=http%3A%2F%2Fwww.dubli
n-project.eu%2Ffr%2Fcontent%2Fdownload%2F549%2F4443%2Fversion%2F3%2Ffile%2FLong_Brochure_Denmark.pdf&ei=8TAVdngM8LgaI72gMgC&usg=AFQjCNE_6ER0fEBT0l-zcklx9EssF-rbhg
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situation in the individual municipality and surrounding municipalities must also be
taken into account, when the DIS makes the decision.
Renewal of Temporary Residence:
As detailed in 3.14, temporary residence permits will usually be granted for varying
periods of time, depending on the status of the refugee. Before the expiry of the
temporary residence permit the refugee (regardless of status) can apply for an
extension to the permit.
For refuges with Convention Status, the residence permit can only be revoked if there
have been fundamental improvements in conditions in the home country.
For refuges with Protected Status or Temporary Protected Status, the DIS will
evaluate whether the refugee still requires protection. In such cases, the Danish
Immigration Service will determine whether returning the refugee to the home country
would place Denmark in violation of its obligations under the European Human Rights
Convention.
A humanitarian residence permit is only granted for a limited period of time and is
generally not renewable.
Granting of Permanent Residence:
A refugee, regardless of status, can apply for a permanent residence permit, provided
the following criteria are met by the applicant:
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over the age of 18;

•

resided in Denmark legally for at least five years;

•

not have a criminal record;
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•

not have any overdue public debts;

•

not have received certain types of public benefits for a period of three years
prior to submitting his/her application for permanent residence;

•

must have submitted a signed declaration of integration and active citizenship
in Denmark;

•

must have passed the Danish language test 1 or a Danish language test of an
equivalent or higher level;

•

must have held a regular full-time employment and/or been enrolled in an
educational programme in Denmark for at least three of the five years prior to
submitting the application for a permanent residence permit; and

•

must continue to be working or studying at the time when the Danish
Immigration Service decides the case.

Family Reunification:
Subject to certain requirements (e.g. the sponsoring refugee must be at least 24 years
of age and must be self-sufficient), if a refugee has been granted temporary or
permanent resident status (regardless of classification of refugee), close relatives of
the refugee can apply for a residence permit on the grounds of "family reunification".
Family reunification resident permits can be granted to:
•

spouses and cohabiting partners;

•

children; and

•

certain other family members.

If you are eligible for family reunification residence permit, it will be a temporary one
with a possibility for extension, provided that the applicant still meets the
requirements. If you are granted a residence permit on the grounds of family
reunification, you also have the right to work in Denmark.
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Individuals granted Temporary Protected Status normally do not qualify to sponsor an
individual applying for a family reunification resident permit until the sponsor's
residence permit is extended past the initial one-year period.
Travel:
Refugees (of any status) are not required to apply for a passport from the authorities
in the country of which they are a citizen. Consequently, they are entitled to a passport
issued by the Danish authorities.
•

Convention Status Refugees:

Refugees under the Convention status are entitled to full Danish travel documents (i.e.
a Danish Passport)
•

Protected Status Refugees:

An "Alien's passport" can be issued to foreign nationals who hold refugee status under
the Protected Status.
Foreign nationals who hold a Danish residence permit, and who have been
recognised as stateless in accordance with the United Nations Convention of 28
September 1954 about the legal rights of stateless individuals, are entitled to a Danish
"alien's passport" which states that the holder has been recognised as stateless in
accordance with the convention. This also applies to stateless children.
It appears that there is little practical difference between an Alien's passport and
regular Danish travel documents save that when an Alien's passport is issued, it is
automatically stamped to indicate that it is not valid for travel to and from the person's
home country.
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Temporary Status Refugees:
Temporary Status refugees have the right to leave the country for a short while, as
long as it is not back to the country where they were claiming asylum from.

373

Public Relief and Social Security
As a general principle, both social welfare benefits and social security allowances are
accorded under equal criteria to Danish nationals and to aliens permanently resident
374

in the country, including refugees (regardless of status).
Such benefits are in
addition to those specifically available to asylum-seekers as set out in Benchmark 4.

BENCHMARK 4 - ADEQUATE SUPPORT AND ACCOMMODATION
4.1

4.2

4.3

Is there any legislative or policy power/obligation on

Yes, the living expenses of asylum seekers residing in Denmark are normally covered

the state to provide publically funded
accommodation and financial support to people

by the DIS.

making an asylum claim?

However, if the asylum seeker is married to a person legally residing in Denmark, the

What are the eligibility criteria (if any) for accessing
asylum accommodation/financial support? (e.g.

asylum seeker’s spouse is required to support him/her.
•

The support provided by the DIS covers:cash allowances for clothes, personal

merits of claim, means testing)

hygiene items etc. and for food unless the asylum seeker lives at a centre with

At which stages of the asylum process are people
eligible for asylum accommodation/financial
support? (e.g. until an initial asylum decision is

a cafeteria where free meals are served (the so-called ‘food allowance’
•

necessary healthcare and necessary social initiatives

made, when appealing the refusal of an initial

•

child education

program)

decision, when an appeal is refused, when a case is

373

New to Denmark - The Official Portal for Foreigners, "Passport for Foreign Nationals", (6 May 2015), Accessed 30 June 2015, Available at:
https://www.nyidanmark.dk/en-us/coming_to_dk/asylum/passport_application.htm
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Legal Condition of Refugees in Denmark, Journal of Refugee Studies, Vedsted-Hansen, Jens 7 J. Refugee Stud. 249 (1994)
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4.4

reopened due to new information)

•

education and other activities for adult asylum seekers

What proportion of people claiming asylum have

•

accommodation at an asylum centre

access to asylum accommodation/financial support
(i) until their initial decision (ii) until their asylum

•

transport costs to and from meetings with officials, healthcare providers, etc.

appeal (iii) when their asylum appeal has been
refused (iv)when their case has been reopened due
to new information?
4.5

How is it funded? Which body administers the
funds? What is its relationship to the body making
asylum decisions? What is the budget for providing
asylum accommodation/financial support? Who sets

Monetary benefit rates for qualifying asylum seekers (2015 level):
•

Clothing package: 1,646.88 kr.

•

Hygiene package: 132.75 kr.

•

Baby package: 3,293.77 kr.

•

Children’s clothing: 774.11 kr. (per child every sixth month)

•

Children package: 147.94 kr. (every 14 days).

375

the rate of financial support provided? Is the rate of
financial support linked to inflation or reviewed
annually against other criteria?
4.6

Which organisation(s) provide asylum
accommodation/financial support?

In addition to the above, the cash allowances for asylum seekers in Denmark
comprise:
•

Basic allowance

The basic allowance, which covers expenses for food, personal hygiene items etc. is
granted if the asylum seeker is over 18 and does not receive free meals at the asylum
centre.
•

Supplementary allowance

If the asylum seeker is over 18, he/she is required to make an agreement – a contract
– with his/her asylum centre. The contract specifies the tasks the asylum seeker is
required to carry out at the asylum centre and the asylum seekers participation in
education and other activities.

375

New to Denmark - The Official Portal for Foreigners, "Conditions for Asylum Applicants", (6 May 2015), Accessed 7 October 2015, Available at:
https://www.nyidanmark.dk/en-us/coming_to_dk/asylum/conditions_for_asylum_applicants/provision.htm
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If the asylum seeker complies with the contract with the asylum centre, he/she may be
eligible to receive a supplementary allowance.
If the asylum seeker is self-sufficient, then they will not receive cash allowances.
However, they can still get the healthcare, education or other activities through the
asylum centre which they would be given there.
Asylum seekers are required to live at an asylum centre while their application is being
processed and must stay there even after their application has been rejected until they
are deported.
There are three different types of accommodation:
1)

reception centres for those who have recently arrived;

2)

accommodation centres for those whose applications are being processed in
Denmark; and

3)

departure centres for those who are required to leave Denmark or are being
deported.

There are special centres for those who are unaccompanied children seeking asylum
and care for those who have special needs. There is no eligibility criteria to stay in
these centres as this is where they are required to stay by law. However some are
permitted to live outside of the centres.
The centres are run by the DIS, but are given support by the Danish Red Cross and
different regional municipalities. It is funded by the DIS and they are the same body
that makes the immigration decisions along with the Refugee Council.

376

376

New to Denmark - The Official Portal for Foreigners, "Asylum Centres", (1 September 2014), Accessed 30 June 2015, Available at:
https://www.nyidanmark.dk/en-us/coming_to_dk/asylum/accomodation_centres/accomodation_centres.htm
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4.7

How is accommodation provided? (e.g. in a centre,

An asylum seeker can apply to live in a self-financed residence. This can only be a

in the community, ‘no-choice’ dispersal, able to live
with contacts / community etc.) How much are

rental property/sub-let as asylum seekers do not have the right to purchase real estate
in Denmark. The asylum seeker must be able to support themselves and any family

people moved around?

members if they are living there too. They must have lived in Denmark for at least 6
months from the time they applied for asylum. This right to live in self-financed
accommodation can be taken away if they can no longer afford it/break the law/have
their asylum claim rejected.
Some of the centres have independent residences affiliated with a centre, and
essentially are part of the asylum centre but will live separately. This can be good for
asylum seekers with health issues/personal problems/children that would mean it was
better for them to be in an independent residence. The DIS will decide on an
application for asylum seekers to stay in a residence like this.
They will only have to pay rent for this form of accommodation if the asylum seeker
does seek and gains employment. Asylum seekers also have the option to reside with
a spouse or friends/family.

4.8

How is financial support provided? (e.g. cash,
payment card, vouchers)

377

Cash allowances are made up of a basic allowance. There is a supplementary
allowance for those asylum seekers who live up to the terms of their contract with the
asylum centre. For example, this includes things like participating in education.

378

There is also a caregiver allowance for those who have children under the age of 18,
full caregiver allowance for those with two children, and reduced for the next two
379
children. No allowance is given for children from the age of 5 onwards.

377

New to Denmark - The Official Portal for Foreigners, "Self-financed residences", (7 January 2015), Accessed 7 October 2015, Available at
https://www.nyidanmark.dk/en-us/coming_to_dk/asylum/where_can_asylum_seekers_live/self_financed_residence.htm

378

See section 4.
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Monetary benefit rates for qualifying asylum seekers (2015 level):

4.9

•

Clothing package: 1,646.88 kr.

•

Hygiene package: 132.75 kr.

•

Baby package: 3,293.77 kr.

•

Children’s clothing: 774.11 kr. (per child every sixth month)

•

Children package: 147.94 kr. (every 14 days).

380

Who monitors the quality of asylum
accommodation/the provision of financial support?

The DIS have an obligation to ensure that asylum seekers are living in reasonable
conditions. Therefore if they are not living in the centres (where this can be monitored)

How is the quality of asylum

they must still ensure that the asylum claimant has heating, electricity, and access to a

accommodation/provision of financial support
monitored? Who is responsible for ensuring the

kitchen, toilet and bathroom. There is a maximum occupancy of two people per room
381
or there must be at least 20 square metres per person.

implementation of recommendations?
4.10

Is there a process for people who want to complain
about the asylum accommodation/financial support

N/A

they have received? Which body administers it?
What is their relationship to the organisations
providing asylum accommodation/financial support?
How often is the complaints process used? What is
the outcome?
4.11

Do people have access to free healthcare during
their asylum claim? What are the criteria? Do

Yes they do, although asylum seekers are not covered by the Danish healthcare
system. Their healthcare costs are covered by the DIS, but there are rules for this:

379

New to Denmark - The Official Portal for Foreigners, "Cash Allowances", (7 January 2015), Accessed 30 June 2015, Available at:
https://www.nyidanmark.dk/en-us/coming_to_dk/asylum/conditions_for_asylum_applicants/cash_allowances.htm

380

New to Denmark - The Official Portal for Foreigners, "Provision (support)", (23 January 2015), Accessed 29 July 2015, Available at:
http://www.nyidanmark.dk/en-us/coming_to_dk/asylum/conditions_for_asylum_applicants/provision.htm

381

New to Denmark - The Official Portal for Foreigners, "Self-financed residences", (7 January 2015), Accessed 7 October 2015, Available at:
https://www.nyidanmark.dk/en-us/coming_to_dk/asylum/where_can_asylum_seekers_live/self_financed_residence.htm
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refused asylum seekers have access to free

•

healthcare while they remain in the country? Do
they have difficulty accessing healthcare?

Children under 18 are entitled to the same healthcare as Danish children
regardless of their health.

•

For adult asylum seekers they are only covered for expenses incurred for
treatment which is urgent e.g. cannot be postponed and/or pain relieving.

Healthcare assessments are provided by the health staff at the centre, and they can
be treated there or referred to specialists if this is required.
4.12

382

Are people allowed to work while they are claiming
asylum? What are the criteria? When are people

If the asylum seeker is over the age of 18, and they meet certain conditions then they
can seek approval from the DIS to accept an offer of employment until they are either

given access to the labour market? Are they allowed

offered a residence permit/leave Denmark/are deported.

to work in any job or to be self-employed?
They can accept full or part time employment in any ordinary job. They must be
offered employment under the standard salary and under the terms of employment
that apply to the Danish labour market.
The asylum seeker cannot run their own business, and therefore cannot be selfemployed. They may not begin working until they have signed up to the contract with
the DIS which sets out the conditions of approval of their ability to work. If they work
before signing the contract, then they can be sentenced to up to a year in prison, and
the employer who hires them can be fined or sentenced to up to 2 years in prison.
If the asylum seeker is offered employment within an area of work covered by the
positive list, then they can apply for a residence permit under those grounds. The
positive list is jobs that are in areas where there is a shortage of people to do the job
in Denmark. These include engineers, medical professionals, teachers and other
academic professionals including auditors and financial controllers. This list is updated

382

New to Denmark - The Official Portal for Foreigners, "Healthcare", (27 June 2013), Accessed 30 June 2015, Available at:
https://www.nyidanmark.dk/en-us/coming_to_dk/asylum/conditions_for_asylum_applicants/healthcare.htm
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annually depending on need.
If an asylum seeker is offered a highly paid job e.g. more than £35,987 (and this is the
absolute minimum amount), there is a requirement that this is an amount for each
income year even if unpaid holiday is taken. If the job has no limit e.g. it has no an
expiration date, then the residence permit can be for four years.
If the job does have a limit e.g. for six months, then the permit will be as long as the
job plus 6 months. The reason for the additional 6 months is allow for time to seek a
new job when the contract expires. An asylum seeker cannot work during the six
month search period, and once a new job is found, a permit can be applied for.
If the asylum seeker loses the highly paid job, through no fault of their own, then they
can get an additional 6 months to apply for a new job. There is a fee attached to
applying for this type of extension. However, there is no fee payable for the other type
of residency application.
4.13

Are there any restrictions to freedom of movement
for people claiming asylum?

383

Asylum seekers cannot apply to live out of the centres and move freely around if:
•

they or a member of their household has been expelled because they pose a
national security threat to Denmark;

383

•

they or a member of their family have been expelled by court;

•

they or a member of their family have been sentenced to prison for violating

New to Denmark - The Official Portal for Foreigners, "Job Prospects", (14 March 2014), Accessed 30 June 2015, Available at:
https://www.nyidanmark.dk/en-us/coming_to_dk/asylum/conditions_for_asylum_applicants/job_prospects.htm
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the Danish criminal code; or
•

if there are grounds to believe that they or a member of their family has
committed a crime against peace or humanity, a war crime or a serious crime
of a non-political nature.

4.14

4.15

384

What provision is made for people who are refused
asylum accommodation/financial support? Is this the

No asylum seeker can be refused for asylum accommodation. There are special terms
for those asylum seekers who are under the expedited process. They do not receive

same for families / singles etc.? What happens to
these people in practice?

financial assistance but they do get free meals at the cafeteria in the centre where
385
they are staying.

What other kinds of advice/information are asylum-

There is a variety of advice available such as healthcare advice. There is also

seekers able to access if they have problems
relating to, for example, health, mental health,

education available, primarily for children aged 7-16, however those who are 18 and
over will also have access to classes where they can gain further skills for their trade

housing, education, children, being victims of crime?

and professional skills.

386

The Danish Refugee Council, the DIS and the Red Cross provide information for
asylum seekers about whatever they need to discuss.

387

384

New to Denmark - The Official Portal for Foreigners, "Self-financed residences", (7 January 2015), Accessed 7 October 2015, Available at
https://www.nyidanmark.dk/en-us/coming_to_dk/asylum/where_can_asylum_seekers_live/self_financed_residence.htm

385

New to Denmark - The Official Portal for Foreigners, "Accommodation Centres", (7 January 2015), Accessed 7 October 2015, Available at:
https://www.nyidanmark.dk/en-us/coming_to_dk/asylum/accomodation_centres/accomodation_centres.htm

386

New to Denmark - The Official Portal for Foreigners, "Healthcare", (7 January 2015), Accessed 7 October 2015, Available at:
https://www.nyidanmark.dk/en-us/coming_to_dk/asylum/conditions_for_asylum_applicants/healthcare.htm

387

New to Denmark - The Official Portal for Foreigners, "Contact the Danish Immigration Service", (14 January 2015), Accessed 30 June 2015,
Available at: https://www.nyidanmark.dk/en-us/contact/contact_to_the_danish_immigration_service/
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RELEVANT LEGISLATION
Aliens (Consolidation) Act No. 863 of 25 June 2013
Administration of Justice Act (Consolidated 2008)
Dublin Convention
Convention and Protocol relating to the Status of Refugees
European Convention on Human Rights
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GENERAL
0.1

0.2

388

How many asylum claims are there per year?

According to the latest statistics:
•

2010: 4,018 claims;

•

2011: 3,088 claims;

•

2012: 3,129 claims;

•

2013: 3,283 claims; and

•

2014: 3,651 claims.

389

What percentage are allowed /refused at first
instance and allowed/refused on appeal, by

In the last three years:
•

2013: 36% allowed, 56% refused, 8% annulled.

nationality?

•

2014: 36.3% allowed, 55.3% refused, 8.3% annulled.

•

2015 (Jan/Feb): 45% allowed, 47% refused, 8% annulled.

390

Statistics are not broken down into first instance and appeal decisions or by nationality.
0.3

What are the most prevalent nationalities in the
asylum claims being received?

In 2014, the most prevalent were:
•

Iraq (820);

388

For a general overview please see the following sources: Aliens Act 2004, Available at: http://www.finlex.fi/en/laki/kaannokset/2004/en20040301.pdf;
Finish Immigration Service, "Information for Asylum Seekers - Fact Sheet", (December 2013), Accessed 1 July 2015, Available at:
http://www.migri.fi/download/16435_tietoa_tphakijalle_eng.pdf?ebafe66a0ecad088; Migration Policy Institute, "Finland's Balancing Act: The Labor
Market, Humanitarian Relief, and Immigration Integration", (31 January 2011), Accessed 1 July 2015, Available at:
http://www.migrationpolicy.org/article/finlands-balancing-act-labor-market-humanitarian-relief-and-immigrant-integration and ECRE - European
Council on Refugees and Exiles, "Survey on Legal Aid for Asylum Seekers in Europe", (October 2010), Accessed 1 July 2015, Available at:
http://www.ecre.org/component/downloads/downloads/268.html

389

Refugee Advice Centre, "Asylum Statistics", (4 March 2009), Accessed 1 July 2015, Available at:
http://www.pakolaisneuvonta.fi/index_html?lid=71&lang=eng

390

The Finnish Immigration Service, "Statistics on Asylum and Refugees", Accessed 1 July 2015, Available at:
http://www.migri.fi/about_us/statistics/statistics_on_asylum_and_refugees

REFUGEE & ASYLUM PROCESSES  October 2015

DLA Piper  165

GENERAL

388

•

Somalia (410);

•

Ukraine (300);

•

Afghanistan (205); and

•

Russia (200).

391
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1.1

Is there any legislative or policy power/obligation
on the state to provide publically funded advice and

Yes, according to the Finnish Integration Act of 2011 all immigrants regardless of
392
status are entitled to basic information about Finnish society. This includes

information about the asylum system to people
making an asylum claim?

information on how to access the asylum procedures and legal advice and legal aid
393
systems. Such general information is provided for free online
and in Refugee Advice
Centres.

394

Information is freely provided to all and Finland has a free asylum library with access to
resources as well as walk-in centres and a free legal aid clinic.
1.2

What are the eligibility criteria (if any) for accessing
this advice/information? (e.g. merits of claim,

There is no means testing or merit-related criteria for accessing the general information
referred to in Q.1.1. Legal aid is means tested at the appeal stage but is always free for

means testing)

minors.

395

391

Eurostat, "Asylum Statistics", Accessed 4 August 2015, Available at: http://ec.europa.eu/eurostat/statistics-explained/index.php/Asylum_statistics

392

European University Institute, "Know Reset - Country Profile: Finland", (April 2013), Accessed 1 July 2015, Available at: http://www.knowreset.eu/files/texts/00151_20130705130136_knowresetcountryprofilefinland.pdf

393

http://www.migri.fi/asylum_in_finland (See also: http://www.vapaaliikkuvuus.net/2015/09/asylum-and-work-permit-info/ - however, please note that
this site is does not appear to be run by any official body and therefore may not be reliable. It has not been used to formulate any of the responses to
the questions in this research, however it does give some interesting perspective on potential issues which asylum seekers may face)

394

http://www.refugeelegalaidinformation.org/finland-pro-bono-directory

395

According to Finnish child protection act (Lastensuojelulaki 13.4.2007/417), a "child" is a person under the age of eighteen. http://www.protection-ofminors.eu/en/cat1.php
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(See also response to Q.2.3)
1.3

At which stages of the asylum process are people
eligible for asylum advice/information?

Advice and information is available at all stages of the asylum process in Finland.
There are walk-in centres where information is provided for free, such as the Refugee
Advice Centre, and information is available online. Legal assistance is available at all
stages except that a lawyer may not fill out an asylum seeker's initial application.

1.4

What proportion of people claiming asylum access

It is presumed by the researcher that it would be relatively rare for asylum seekers to

asylum advice/information (i) prior to their asylum
interview (ii) for an asylum appeal?

seek advice within the Finnish territory/in person prior to their asylum interview. This is
partly due to the fact that the initial request is usually made at the border. Information
would, however, be available through the Refugee Advice Centres or the Red Cross
and there would generally be some time between an application and an interview to
utilise these sources of information. There is readily available information online which
asylum seekers may have been able to access prior to their entry into Finland and
application/interview.
There are no statistics available, within the confinements of this research, relating to
the proportion of people claiming asylum who access asylum information/advice for
asylum appeals.

1.5

How is asylum advice/information funded? What
body administers the funds? What is its
relationship to the body making asylum decisions?

Legal aid and advice are provided by the Refugee Advice Centre in the first instance.
Free legal advice ("legal aid") is also provided by legal aid offices in Finland which are
funded both by the state and by NGOs.

396

What is the budget for providing asylum
advice/information?

396

The Refugee Advice Centre provides both legal aid and general non-legal advice for

EMN - European Migration Service, "Ad Hoc Query on early legal advice for asylum seekers", (19 November 2012), Accessed 1 July 2015, Available
at: http://ec.europa.eu/dgs/home-affairs/what-we-do/networks/european_migration_network/reports/docs/ad-hoc-queries/protection/419_emn_adhoc_query_early_legal_advice_for_asylum_seekers_24aug2012_(wider_dissemination).pdf
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asylum seekers, refugees and immigrants in Finland. The staff of the Reception Centre
helps asylum seekers to contact the Refugee Advice Centre.

397

It is a non-

governmental organisation and has three offices in Finland.
Lawyers of the Refugee Advice Centre give legal aid to asylum seekers in different
stages of the asylum procedure. The Refugee Advice Centre also works to promote the
legal rights of asylum seekers, refugees and other foreigners. It is heard by officials
and the Parliament when new laws concerning foreigners are drafted.
The Refugee Advice Centre works in close co-operation with the United Nations High
Commissioner for Refugees ("UNHCR") as well as European refugee organisations.
The Refugee Advice Centre is a member of the European Council on Refugees and
398
Exiles ("ECRE").
The budget for providing asylum advice/information is not readily available in English
language sources online (if at all).
1.6

Which organisation(s) provide asylum
advice/information?

The Refugee Advice Centre, Reception Centres, and the Finnish Immigration Service.

1.7

How is this advice/information provided? (e.g. face-

Advice/information is provided online, face-to-face, via the telephone and email.

to-face advice, telephone advice, group sessions
etc.)
1.8

Is the provision of advice/information proactive

The provision of advice/information appears to be proactive. Information is provided

(and designed to assist people to be prepared for
the process) or reactive (at the point they have a

online and in drop in centres to ensure that applicants understand the process before
they begin.

397

Refugee Advice Centre, "The Finish Refugee Advice Centre", (1 August 2014), Accessed 1 July 2015, Available at:
http://www.pakolaisneuvonta.fi/index_html?lid=76&lang=eng

398

Refugee Advice Centre, "The Finish Refugee Advice Centre", (1 August 2014), Accessed 1 July 2015, Available at:
http://www.pakolaisneuvonta.fi/index_html?lid=76&lang=eng
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problem and only focussed on that problem)?
As stated above, all immigrants regardless of status are entitled to basic information
399

about Finnish society.
This includes information on how to access the asylum
procedures and legal advice/legal aid systems.
1.9

Who monitors the quality of asylum
advice/information? How is the quality of asylum

The Finnish Ministry for the Interior is responsible for creating and updating policy
relating to immigration and related issues. NGOs also play a role in immigration policy

advice/information monitored? Who is responsible

and the Finnish Refugee Advice Centre is considered an expert body by the state and

for ensuring the implementation of
recommendations about the quality of asylum

is heard in matters relating to asylum policy.

advice/information?

More specific answers to this question are not readily apparent from the sources
available.

1.10

400

Is there a process for people who want to complain
about the asylum advice/information they have

An applicant may lodge a complaint internally with the Finnish Immigration Service.
As this is an internal procedure it would appear to lack neutrality and may not provide

tried to access/have received? Which body
administers it? What is their relationship to the

much assistance to the asylum applicant.

organisations providing asylum advice/information?
How often is the complaints process used? What is

More specific answers to this question are not readily apparent from the sources
available.

the outcome?

BENCHMARK 2 - ACCESS TO QUALITY LEGAL ADVICE AND REPRESENTATION
2.1

401

Is there a role for a legal representative in the

Yes. An asylum seeker is allowed to use a lawyer or a representative at the asylum

asylum determination process?

interview and in any hearings. Legally aided advice is provided by Legal Aid Offices as

399

European University Institute, "Know Reset - Country Profile: Finland", (April 2013), Accessed 1 July 2015, Available at: http://www.knowreset.eu/files/texts/00151_20130705130136_knowresetcountryprofilefinland.pdf

400

The Finish Immigration Service, "Other Forms", Accessed 1 July 2015, Available at: www.migri.fi/services/application_forms/other_forms

401

Please note that for the purposes of this report, the term "legal aid" is taken to mean legal advice and representation provided at no cost to the
applicant, unless otherwise expressly stated.
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401

well as other law firms and attorneys that have listed with the Reception Centres as
providers of legal aid services for asylum seekers. Information on legal aid attorneys is
available from the Reception Centre employees.

402

A legal representative may advise an applicant at any stage of the process, except for
the preparation of the asylum application, and may be present at the asylum interview .
In Finland, the rules are quite flexible in comparison to some other countries, in that the
legal representative may ask/suggest further questions during the interview process to
403
ensure that all relevant information is conveyed to the decision maker.
Further, if the applicant requests that their lawyer or legal representative be present at
the interview, it may be postponed until they are available.
2.2

Is there any legislative or policy power/obligation

The Finnish Legal Aid Act requires that legal assistance, including but not limited to

on the state to provide publically funded legal
advice/representation to people making an asylum

legal advice, be "provided at the expense of the state to persons who need expert
assistance in a legal matter and who are unable to meet the costs of proceedings as a

claim?

result of their economic situation."

404

Free legal advice is also provided by The Finnish Refugee Advice Centre which is a
non-governmental organisation. The Refugee Advice Centre provides advice and
405
information to asylum seekers, refugees and other foreigners in Finland.

402

The Finnish Immigration Service, "Information for Asylum Seekers - Fact Sheet", Accessed 1 July 2015, Available at:
http://www.migri.fi/download/16435_tietoa_tphakijalle_eng.pdf?ebafe66a0ecad088

403

http://www.ecre.org/component/downloads/downloads/268.html

404

Legal Aid Act 2002, Available at: http://www.finlex.fi/en/laki/kaannokset/2002/en20020257.pdf

405

Legal Aid Act (257/2002) and its later amendments (972/2004 and 927/2008); Act on Public Legal Aid Offices (258/2002) and its later amendments
(698/2004, 577/2008 and 929/2008; Government Decree on Legal Aid (388/2002) and its later amendments (997/2004, 1208/2005, 867/2007 and
1008/2009); Government Decree on Legal Aid Fee Criteria (290/200; Ministry of Justice Decree on Public Legal Aid Offices (390/2002) and its later
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401

In Finland the provision of legal aid for asylum seekers is part of the general national
legal aid system.
2.3

What are the eligibility criteria (if any) for accessing
asylum legal advice/representation? (e.g. merits of
claim, means testing)

406

To apply for legal aid an asylum seeker must either be resident in Finland or the
procedure under which they require legal aid must be one which will be heard in the
Finnish courts. There is no merits-based requirement for accessing legal aid in Finland
and legal aid is always provided free to minors.
Means testing is only applied at the appeal stage, however, legal aid paid by the state
may be claimed back in the following 15 years.

2.4

At which stages of the asylum process are people
eligible for asylum legal advice/representation?

Legal advice and representation is available at all stages of the process, except for the
preparation of the initial application. Lawyers may not speak on behalf of the applicant
in the asylum interview, however, they may suggest additional questions to be put to
the applicant.

407

2.5

What proportion of people claiming asylum access
asylum legal advice/representation (i) prior to their
asylum interview (ii) for an asylum appeal?

Such figures are not readily available.

2.6

What kinds of legal work are included (e.g. witness

There does not appear to be any expressly excluded areas of legal work and also

statements, representation etc.) and what is
excluded, either formally or in practice?

some non-legal work such as interpretation costs and the cost of consulting medical
experts is included under legal aid funding. However, as stated previously, applicants
cannot have legal assistance to fill out their initial application.

2.7

How is it funded? What body administers the
funds? What is its relationship to the body making

Legal aid is state funded in Finland by the government.

asylum decisions? What is the budget for providing

When handling a matter laid out in the Legal Aid Act, a court may grant legal aid

amendments (1284/2005 and 12/2009); and Ministry of Justice Decree on the Locations of Public Legal Aid Offices and Their Branch Offices
(819/2009).
406

www.ecre.org/component/downloads/downloads/268.html

407

www.ecre.org/component/downloads/downloads/268.html
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401

asylum legal advice/representation? How much of

without requiring a statement of the applicant's financial position. The counsel's fee is

a legal representative’s time does the budget allow

paid out of state funds.

for?
There is limited information available relating to the administration of and budget for
legal aid in Finland.
2.8

Which organisation(s) provide asylum legal advice
/information? What qualifications are required for

Any lawyer is allowed to provide legal aid-funded advice. The Refugee Advice Centres
provide information.

people to provide asylum legal advice/information?
Who regulates this?

When an administrative matter is being handled, the assigned counsel may be a
"legally trained person" rather than a "public legal aid attorney".

2.9

408

Who monitors the quality of asylum legal

The Ministry of the Interior set up a project in 2011 to assess the situation of persons

advice/information? How is the quality of asylum
legal advice/representation monitored? Who is

applying for legal aid in relation to international protection. A steering group assessed
409
the provision/funding/regulation of legal counselling for applicants.

responsible for ensuring the implementation of
recommendations about the quality of legal advice

Within the confinement of this research it appears that there is no specific Finnish body

and representation?

which monitors the quality of asylum-related legal advice. It is likely that where this is
provided by lawyers this is covered by the general body which regulates lawyers in
410
Finland.

2.10

Is there a process for people who want to complain
about the asylum legal advice/representation they
have received? Which body administers it? What is

Complaints can be made about individual members of staff at the Refugee Advice
Centres via their website but these are internal complaints and do not appear to deal
with wider issues other than 'customer service'.

their relationship to the organisations providing

408

EMN - European Migration Service, "Ad Hoc Query on early legal advice for asylum seekers", (19 November 2012), Accessed 1 July 2015, Available
at: http://ec.europa.eu/dgs/home-affairs/what-we-do/networks/european_migration_network/reports/docs/ad-hoc-queries/protection/419_emn_adhoc_query_early_legal_advice_for_asylum_seekers_24aug2012_(wider_dissemination).pdf

409

The Finish Immigration Service, "Division of Tasks in Immigration Affairs", Accessed 1 July 2015, Available at:
www.migri.fi/about_us/division_of_tasks_in_immigration_affairs

410410

The Finnish Bar Association - www.asianajajaliito.fi/en
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401

asylum legal advice/representation? How often is

In regards to substantive issues, applicants may appeal decisions made to the Helsinki

the complaints process used? What is the

Administrative Court and the Supreme Administrative Court.

outcome?
Lawyers are regulated by the Finnish Bar Association and complaints may be made to
its Disciplinary Board (www.asianajajaliitto.fi/en/supervision/complaints)

BENCHMARK 3 - ACCURATE AND TIMELY DECISIONS
3.1

3.2

411

Has the country signed the 1951 Refugee

Yes (10 October 1968).

Convention? How is the 1951 Convention
incorporated into legislation/policy?

Aliens Act 2004.

Which body is responsible for administering the

The police or Border Guard establish the identity, travel route and entry into Finland of

asylum process? What is their relationship to the
body responsible for border enforcement? What is

the asylum seeker. This initial part of the process is therefore administered by the body
responsible for border enforcement. All immigration is dealt with generally by the
Finnish Immigration Service ("Migri").

relationship to body responsible for other forms of
immigration?

This is currently incorporated into law in Finland by the

The Finnish Immigration Service then conducts the asylum interview and makes the
decision. The Finnish Security Intelligence Service may also conduct the interview
412
where national security or international relations so require. Applicants may appeal
decisions made to the Helsinki Administrative Court and the Supreme Administrative
Court.
3.3

Is there an inquisitorial or adversarial system for
deciding asylum claims? Or mixed (and if so how)?

411

www.UNHCR.org/3b73b0d63.html

412

Aliens Act 2004 s. 97.
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"administrative justice procedure". It is worth noting that the Finnish Act on
Administrative Justice

413

places an investigative responsibility on the court in such

proceedings. For this reason Finland's legal system is often referred to as a "hybrid"
414
between an inquisitorial and adversarial system.
3.4

Can people be removed while their asylum claim is
being decided?

No, not during the period prior to the initial decision. Though they may be detained.
See answer to Q.3.6 relating to removal after negative first instance decisions.

3.5

Are there any admissibility procedures or are all
those asylum claims that are lodged (and not
withdrawn by the applicant) heard?

In Finland, an asylum application can be left unprocessed if:
1) the applicant has arrived from a safe country of asylum where he or she could have
been granted asylum or a residence permit based on a need for protection, and where
he or she can be returned; or
2) the applicant can be sent on to another country that is responsible for the processing
of the asylum application.
In the first case the applicant can appeal to the Helsinki Administrative Court within 30
days but the decision can be executed after 8 days (of which 5 days have to be
working days) from the notification. If an application is made to the Helsinki
Administrative Court to suspend the expulsion, the Court has to issue an interim
decision to prohibit enforcement within the same 8 days' time limit. In the last case the
applicant can also appeal to the Helsinki Administrative Court within 30 days but the
415
decision (expulsion) can be executed immediately."

3.6

Is there a statutory or policy time limit for how

There is no target time given for the processing of asylum applications.

416

quickly parts of the asylum process are conducted?
Is there flexibility in this if requested by the
413

Act on Administrative Judiciary Procedures (hallintoiainkäyttökaki 6586/1996).

414

Page 144, "Evidence in European Asylum Procedures, IDA STAFFANS, 2012, Martinus Mijhoff ***"

415

Refugee Advice Centre, "Asylum Procedure", (4 March 2009), Accessed 1 July 2015, Available at: http://www.pakolaisneuvonta.fi/?lid=54&lang=eng

416

The Finish Immigration Service, "Asylum Interview", Accessed 1 July 2015, Available at:
www.migri.fi/asylum_in_finland/applying_for_asylum/asylum_interview

REFUGEE & ASYLUM PROCESSES  October 2015

DLA Piper  174

BENCHMARK 3 - ACCURATE AND TIMELY DECISIONS
applicant? Is this the same for all claims? Are

The asylum application can go into an accelerated procedure if:

particular cases expedited e.g. vulnerable cases,

1)

those considered easy to grant/refuse?

the applicant makes a new asylum application that does not contain new
grounds for staying in the country;

2)

the applicant has come to Finland from a safe country or origin; or

3)

the application is considered manifestly unfounded.

In the above mentioned case 1) the decision can be appealed to the Helsinki
Administrative Court within 30 days from the notification of the decision. The expulsion
can, however, be executed immediately after the notification. This means that the
asylum seeker does not have the right to wait in Finland until the appeal has been
decided on.
In cases 2) and 3) the applicant can also appeal to the Helsinki Administrative Court
within 30 days from the notification. The expulsion can, however, be executed after 8
days (of which 5 days have to be working days) from the notification. If an application is
made to the Helsinki Administrative Court to suspend the expulsion, the Court has to
make the interim decision within the same 8 days' time limit.
In practice this means that if the applicant wants to wait for the appeal decision in
Finland, then she/he has to get a lawyer very quickly. The application to suspend the
expulsion has to be made to the Helsinki Administrative Court almost immediately after
notification of the negative decision.
If the Helsinki Administrative Court has not been able to decide on the application to
suspend the expulsion within the 8 days' time limit, the expulsion can be enforced. This
is, of course, also the case when the Court decides that it is not necessary for the
applicant to stay in Finland until the appeal has been decided on. The Court, however,
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always makes a decision concerning the appeal even if the applicant has been
expelled.
3.7

How and where do people lodge an asylum claim?

417

The individual must be in the country and must apply in person to the Finnish Border
Guard or police. This can be done by simply presenting themselves and notifying the
person of their claim, they will then be guided through the procedure.

3.8

418

How is the substance of an asylum claim conveyed
to the asylum decision maker? (e.g. on paper, an

Applicants are first required to attend an asylum interview. Applicants are also
expected to submit any relevant documentation or written evidence which supports

asylum interview)

their case.

419

The decision is then conveyed to the applicant from the Finnish Immigration Service
who will notify the police who will in turn notify the applicant. The decision will be
notified in a language that the applicant can understand through a translator or
interpreter.
3.9

In practice, how long do people wait between
having lodged an asylum claim and conveying the

420

There is a waiting period of approximately 6 months between the initial asylum
application and the asylum interview.

substance of their case to the decision maker?

417

Refugee Advice Centre, "Asylum Procedure", (4 March 2009), Accessed 1 July 2015, Available at: http://www.pakolaisneuvonta.fi/?lid=54&lang=eng

418

Aliens Act 2004 s. 97.

419

The Finish Immigration Service, "Information for Asylum Seekers - Fact Sheet", (December 2013), Accessed 1 July 2015, Available at:
http://www.migri.fi/download/16435_tietoa_tphakijalle_eng.pdf?ebafe66a0ecad088

420

(www.migri.fi/asylum_in_finland/applying_for_asylum/decision)

The Finish Immigration Service, "Asylum Interview", Accessed 1 July 2015, Available at:
www.migri.fi/asylum_in_finland/applying_for_asylum/asylum_interview
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3.10

3.11

In practice, how long do people wait between

On average, it takes 174 days (after the 6 months initial waiting period between

having lodged an asylum claim and receiving a
decision on their claim?

application and interview) to process an initial asylum claim, 63 days in respect of an
421
expedited procedure.

Is there a right of appeal against a refusal of

Yes, there are two levels of appeal, first to the Helsinki Administrative Court and then a

asylum? How long do people have to lodge an
appeal? Is an appeal heard in person or on the

further right of appeal to the Supreme Administrative Court.

papers? Is it public?

In both cases there is a 30 day window from the decision to lodge an appeal, however,
a person may be deported 8 days after a negative decision and therefore it can be
difficult to do so after this. The applicant must also be given leave to appeal in the first
instance decision.

422

Generally, hearings and decisions of the court in Finland are public, however, in certain
cases, asylum appeal decisions may be kept private to protect the identity of the
423
applicant.
3.12

3.13

424

In practice, how long do people wait between

There is no time limit,

and there are no readily available statistics on how long this

having an initial decision refused and having a
decision on their appeal?

is.

Is there any provision for re-opening a case

There is no restriction on the ability to submit new elements and evidence on appeal.

refused on appeal if new information comes to
light?

However, it is not clear when an appeal may be re-opened on such grounds. This is
presumably a question of Finnish procedural law.

425

421

The Finish Immigration Service, "International Protection", Accessed 1 July 2015, Available at:
http://www.migri.fi/services/processing_times/processing_times_international_protection/1/0/the_average_processing_time_for_asylum_applications
_54131

422

http://www.oikeus.fi/tuomioistuimet/hovioikeudet/en/index/muutoksenhaku/valitus.html

423

http://www.oikeus.fi/tuomioistuimet/hovioikeudet/en/index/julkisuus/ratkaisunjulkisuus.html

424

UNHCR, "Improving Asylum Procedures: Comparative Analysis and Recommendations for Law and Practice", (March 2010), Accessed 1 July 2015,
Available at: http://www.unhcr.org/4c7b71039.pdf
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3.14

What forms of protection are available (asylum,

The forms of protection available are:

subsidiary protection, humanitarian protection)?
What is the rate at which asylum decisions are

1)

Asylum, or Refugee Status;

2)

Subsidiary protection; or

3)

Humanitarian protection.

granted at (i) initial decision (ii) appeal, by
nationality? What is rate at which subsidiary status
and humanitarian status are granted at (i) initial
decision (ii) appeal, by nationality?

Asylum/Refugee Status: A person will be granted asylum if they reside outside their
home country or country of permanent residence because they have a justifiable
reason to fear persecution there. The reason for persecution must be their origin,
religion, nationality, membership in a certain social group, or political opinions. It is also
assumed that because of their fear they are unwilling to return to the country
concerned for protection.
Refugee status is granted to
•

a foreigner who has obtained asylum in Finland;

•

a foreigner who has obtained a residence permit based on exile and has been
admitted into Finland under the refugee quota; or

•

an above-mentioned foreigner’s family member who has obtained a residence
permit on the basis of family ties and who is considered a refugee.

Subsidiary Protection: If a person does not meet the requirements for obtaining asylum,
they may be granted a residence permit on the basis of subsidiary protection, or
subsidiary protection status, as a result of filing their application for asylum. The permit
may be granted if they are in danger of death penalty, execution, torture or other
treatment or punishment that is inhuman or violates human dignity in their home
country or country of permanent residence.

425

UNHCR, "Improving Asylum Procedures: Comparative Analysis and Recommendations for Law and Practice", (March 2010), Accessed 1 July 2015,
Available at: http://www.unhcr.org/4c7b71039.pdf p. 467.
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The permit may also be granted if a person is unable to return to their home country or
country of permanent residence without running into serious personal danger because
of an armed conflict prevailing there.
Humanitarian Protection: If a person does not meet the requirements for asylum or
subsidiary protection, they may be granted a residence permit on the basis of
humanitarian protection. A residence permit may be granted if they are unable to return
to their home country or country of permanent residence due to an environmental
catastrophe that has taken place there or because of a poor security situation there.
Such a poor security situation may be caused by an armed conflict or a difficult human
rights situation.

426

All three types of international protection will allow an applicant to obtain a residence
permit but only a successful application for asylum or admission under the refugee
quota will result in "refugee status" and the relevant international legal protections and
rights that are attached to this status.
Statistics are not readily available broken down by nationality on appeal, however,
please see Annex 1 for a full breakdown of 2015 (Jan-Sept) initial applications.
3.15

Which body is responsible for deciding (i) an
asylum claim (ii) an asylum appeal and in each

i) Finnish Immigration Service (same body as in 3.2).
ii) Helsinki Administrative Court and Supreme Administrative Court.

case what is its relationship to the bodies listed in
3.2?
3.16

426

What qualifications are required to be the person
who (i) decides an asylum claim (ii) decides an
asylum appeal?

Interviewers must have a university degree and 14 days of specialist training plus
additional ad hoc training.

The Finnish Immigration Service, "Decisions on International Protection", Accessed 4 August 2015, Available at:
http://www.migri.fi/asylum_in_finland/applying_for_asylum/decision/asylum_and_international_protection
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Although no information could be found on initial asylum decision makers, by analogy
similar qualifications are likely to be required.
Appeals are determined by the judiciary of the relevant appellate courts.
3.17

How is the quality of (i) asylum decisions (ii)
asylum appeals monitored and by whom? Who is

As at 2010, much like the majority of EU states, initial decisions were checked only
427
internally by a colleague or supervisor.

responsible for ensuring the implementation of
recommendations (internally and externally)?

Otherwise see response to question 1.9 in particular in relation to the role of NGOs,
The Minister for the interior also has a role in policy and administrative matters relating
to this area of law.

428

3.18

Is there a fee for (i) lodging an asylum claim (ii)
making an appeal?

There is no fee for lodging an asylum claim or making an appeal.

3.19

Do asylum seekers have a choice about the
gender of the person making their asylum decision/

Applicants have a right to have their requests relating to the gender of their interpreter
taken into account. There is no guarantee of the gender of the interpreter but it must be

hearing their appeal/ interpreting?

considered.
The gender of interviewers in relation to children's interviews has also
been considered in the past in Finland and it appears that this is a factor which is

429

considered relevant and important in the Finnish asylum procedure.
3.20

430

Is child care available for people who need it while
they are (i) lodging their asylum claim (ii) conveying

From the age of 7, children of asylum seekers at any stage of the application process
are entitled to attend local comprehensive schools while they are living in Finland. As

the substance of their asylum claim (iii) having their

children receive 85% of the social allowance granted to citizens this is considered to

427

UNHCR, "Improving Asylum Procedures: Comparative Analysis and Recommendations for Law and Practice", (March 2010), Accessed 1 July 2015,
Available at: http://www.unhcr.org/4c7b71039.pdf

428

www.migri.fi/about_us/division_of_tasks_in_immigration_affairs

429

Finish Immigration Service, "Recommendations for Improving Asylum Interviews", (2009), Accessed 1 July 2015, Available at:
http://www.pakolaisneuvonta.fi/files/PAN_suositus_esite_eng_29072009.pdf

430

Finland: Directorate of Immigration, "Guidelines for Interviewing (Separated) Minors", (March 2002), Accessed 1 July 2015, Available at:
http://www.refworld.org/cgi-bin/texis/vtx/rwmain?page=search&docid=430ae8d72&skip=0&query=gender of interviewer&coi=FIN
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asylum appeal heard?

cover any childcare needs. There are no other additional social benefits granted to
431

asylum seekers.

However, supplementary social assistance may be paid to an

asylum seeker to cover the cost of childcare.
3.21

Is there any legislative or policy power/obligation
on the state to provide publically funded
interpreting services for people making an asylum

Aliens have the right to use an interpreter when an administrative matter or an appeal
under the Aliens Act is being handled. The authorities shall ensure interpretation as
432
provided in section 203 of the Aliens Act 2004.

claim? For which parts of the asylum process (e.g.
at interviews with the decision making body, with
legal representatives, at appeal hearings)? Who is

An extensive guide which includes the role and conduct of the interviewer was
published following a joint ERF funded project of the Refugee Advice Centre and the

responsible for monitoring the quality of asylum
interpreting services? Who is responsible for

Immigration Services.

ensuring the implementation of recommendations
about asylum interpreting services?

In Finland, Section 10(2) of the Aliens’ Act states that interpreters or translators used

433

by the authorities may not be persons that have connections to the person or matter
concerned in a manner that would jeopardize the reliability of the interpreter or
434
translator or the safety of the person concerned.
More specific answers to the remainder of this question are not readily apparent from
the sources available.

3.22

Is there a process for people who want to complain

Applicants may lodge an appeal and/or make a complaint to the Finnish Immigration

about the way (i) their asylum claim (ii) their asylum
appeal has been decided? Which body administers

Service.

431

Refugee Advice Centre, "Social Conditions for Asylum Seekers" Accessed 1 July 2015, Available at:
http://www.pakolaisneuvonta.fi/index_html?lid=76&lang=eng

432

Aliens Act 2004 s. 10(1).

433

UNHCR, "Improving Asylum Procedures: Comparative Analysis and recommendations for law and practice", (March 2010), Accessed 1 July 2015,
Available at: http://www.unhcr.org/4c7b71039.pdf, p. 114 .

434

UNHCR, "Improving Asylum Procedures: Comparative Analysis and recommendations for law and practice", (March 2010), Accessed 1 July 2015,
Available at: http://www.unhcr.org/4c7b71039.pdf p. 120.
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it? What is their relationship to the organisations

More specific answers to the remainder of this question are not readily apparent from

deciding asylum claims/hearing asylum appeals?

the sources available.

How often is the complaints process used? What is
the outcome?
3.23

Are asylum seekers detained at any point in the
asylum process? What are the criteria? How many

Where the identity and travel route of an asylum seeker cannot be ascertained, they
435
may be detained.

are detained? Where are they detained? Who
operates the places of detention? Who is
responsible for the decision to detain? Is there any

In Helsinki there is a specialised detention centre for asylum seekers, in other areas of
Finland detained asylum seekers are kept in police premises. Asylum seekers may

legislative/policy time limit on the detention of
asylum seekers? Is there automatic oversight of

also be detained after a negative decision until they are deported.

the decision to detain?

Once placed in detention, a district court must hear the case of the foreign national
within four days (s. 124, Aliens Act). The district court then decides whether to release
the person or to continue his/her detention (s. 126, Aliens Act). A district court reviews
436
cases every two weeks (s. 126, Aliens Act)."
With the average length of detention rising from 10.3 days in 2003 to 29 days of
detention during January-April 2009 the average length of detention in Finland is
notably higher than that of other European countries.

3.24

437

What are the entitlements attached to a positive
grant of asylum? What are the entitlements

Refugees and other immigrants once granted residence permit in Finland have the
same social rights and duties as Finnish citizens. Normally the first residence permit is

attached to forms of subsidiary protection and
humanitarian protection?

issued for one year but for resettled refugees the first residence permit is issued for a
period for 4 years. After this initial four year period, permanent residence may be

435

Refugee Advice Centre, "Asylum Procedure", (4 March 2009), Accessed 1 July 2015, Available at: http://www.pakolaisneuvonta.fi/?lid=54&lang=eng

436

Global Detention Project, "Finland Detention Project", (September 2009), Accessed 1 July 2015, Available at:
http://www.globaldetentionproject.org/countries/europe/finland/introduction.html

437

Global Detention Project, "Finland Detention Project", (September 2009), Accessed 1 July 2015, Available at:
http://www.globaldetentionproject.org/countries/europe/finland/introduction.html
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granted. Third country nationals have the right to vote in municipal elections if they
have resided in Finland for 2 years.

BENCHMARK 4 - ADEQUATE SUPPORT AND ACCOMMODATION
4.1

438

439

Is there any legislative or policy power/obligation
on the state to provide publically funded

Yes, Finnish law requires that asylum seekers be provided with certain minimum
standards of living and financial support. They will be offered accommodation in

accommodation and financial support to people
making an asylum claim?

Reception Centres, or the increased level of financial support if they choose to live in
private accommodation. They will also be provided with medical assistance for
potential health problems they may face.

4.2

440

What are the eligibility criteria (if any) for accessing
asylum accommodation/financial support? (e.g.

All asylum seekers are eligible for free accommodation (if they are unable to financially
support themselves) and financial support at a reduced rate based on the national

merits of claim, means testing)

income supplement and to basic and emergency healthcare. Where an asylum seeker
is in employment, they may be required to contribute towards their own living costs.
The merits of their claim are not taken into consideration, they are simply supported as
long as the process continues subject to their own income.

4.3

At which stages of the asylum process are people
eligible for asylum accommodation/financial
support? (e.g. until an initial asylum decision is

441

While awaiting the asylum decision, which includes all appeal procedures, all migrants
will be eligible for this support, subject to any income of which they are in receipt.

438

European University Institute, "Know Reset - Country Profile: Finland", (April 2013), Accessed 1 July 2015, Available at: http://www.knowreset.eu/files/texts/00151_20130705130136_knowresetcountryprofilefinland.pdf

439

Amnesty International, "Amnesty International Report 2014/15 -Finland", (25 February 2015), Accessed 1 July 2015, Available at:
http://www.refworld.org/docid/54f07df14.html

440

Amnesty International, "Amnesty International Report 2014/15 -Finland", (25 February 2015), Accessed 1 July 2015, Available at:
http://www.refworld.org/docid/54f07df14.html

441

Amnesty International, "Amnesty International Report 2014/15 -Finland", (25 February 2015), Accessed 1 July 2015, Available at:
http://www.refworld.org/docid/54f07df14.html
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439

made, when appealing the refusal of an initial

4.4

decision, when an appeal is refused, when a case

Income support remains payable after a negative decision for as long as the person

is reopened due to new information)

remains in the reception centre (ie until they are removed from Finland).

What proportion of people claiming asylum have
access to asylum accommodation/financial support
(i) until their initial decision (ii) until their asylum

It is presumed the majority of people as all people claiming asylum are entitled to a
place in a reception centre for the time it takes to process their application. The
reception centres provide accommodation. This is generally free however depending

appeal (iii) when their asylum appeal has been

on any earned income an applicant may have, they may be charged for the

refused (iv)when their case has been reopened
due to new information?

accommodation.
However, a person may also arrange their own accommodation
outside the reception centre if they wish but the reception centre will not help with costs

442

443

incurred by such accommodation.
4.5

4.6

How is it funded? Which body administers the
funds? What is its relationship to the body making

70% of national supplementary income support (85% for minors) (ie same as citizens
but reduced to account for the accommodation and meals that they are able to obtain

asylum decisions? What is the budget for providing
asylum accommodation/financial support? Who

free of charge and reduced) on the same basis as the national provisions where the
recipient is in gainful employment.

sets the rate of financial support provided? Is the
rate of financial support linked to inflation or

The accommodation is state funded (see above), full budget information is not

reviewed annually against other criteria?

available within the confinements of this research.

Which organisation(s) provide asylum

The Finnish Immigration Service.

accommodation/financial support?
4.7

How is accommodation provided? (e.g. in a centre,
in the community, ‘no-choice’ dispersal, able to live
with contacts / community etc.) How much are

Accommodation in reception centres is provided free of charge unless the asylum
seeker is in receipt of a sufficient income in which case they will be required to
contribute to the cost of their accommodation. Asylum seekers are also able to live in

people moved around?

community but they must pay for this themselves and no support is given with the cost

442

EMN - European Migration Network, "Ad Hoc Query on Asylum Support Rates", (4 April 2013), Accessed 1 July 2015, Available at:
http://ec.europa.eu/dgs/home-affairs/what-we-do/networks/european_migration_network/reports/docs/ad-hoc-queries/protection/458_emn_adhoc_query_on_asylum_support_rateswider_dissemination_en.pdf

443

The Finish Immigration Service, "Reception Services for Asylum Seekers", Accessed 4 August 2015, Available at:
http://www.migri.fi/asylum_in_finland/reception_activities/reception_services
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439

of moving out of the centre.
It is not clear from the sources available within the confinements of this research as to
whether applicants are given a choice of reception centre or whether they will be
moved around often.
4.8

How is financial support provided? (e.g. cash,
payment card, vouchers)

This appears to be paid in the same way as the national Social Assistance provisions
444
in Finland (ie cash or into a bank account).

4.9

Who monitors the quality of asylum

No answer can be found within the confines of this research.

accommodation/the provision of financial support?
How is the quality of asylum
accommodation/provision of financial support
monitored? Who is responsible for ensuring the
implementation of recommendations?
4.10

Is there a process for people who want to complain
about the asylum accommodation/financial support

No answer can be found within the confines of this research.

they have received? Which body administers it?
What is their relationship to the organisations
providing asylum accommodation/financial
support? How often is the complaints process
used? What is the outcome?
4.11

Do people have access to free healthcare during
their asylum claim? What are the criteria? Do

Yes. There are nurses at the reception centres and asylum seekers are given free
health screenings by municipal (and sometimes private) hospitals on their arrival. This

refused asylum seekers have access to free

free basic care is available to all asylum seekers.

healthcare while they remain in the country? Do
they have difficulty accessing healthcare?

If further medical care is required the asylum seeker may be required to pay a fee if
they are in receipt of an income or to fund the treatment where it is not deemed
necessary by the doctor in charge of their care.

444

Integration Act, s 19.
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4.12

439

Are people allowed to work while they are claiming

Applicants are permitted to work while applying for asylum from 3 months after the date

asylum? What are the criteria? When are people
given access to the labour market? Are they

of their application being submitted. This is increased to a 6 month period where the
445
applicant is unable to provide a valid travel document.

allowed to work in any job or to be self-employed?
No indication was found in the course of this research that suggest there are limitations
as to the type or nature of work which applicants are entitled to take part in.
4.13
4.14

Are there any restrictions to freedom of movement

Applicants are free to move within Finland. Travel documents are retained by the

for people claiming asylum?

Finnish Immigration Service until a decision is made.

What provision is made for people who are refused
asylum accommodation/financial support? Is this
the same for families / singles etc.? What happens

Accommodation is freely available to all asylum seekers who require this due to lack of
income and is available for a fee to all asylum seekers in any event. Financial support
is provided to those who need it on the same basis as for nationals therefore this

to these people in practice?

should not occur in practice. This is provided during the whole of the applicant's stay,

446

including after a refusal, although this is usually only around a week as unsuccessful
applicants are usually deported or leave voluntarily within 8 days of a refusal.
4.15

What other kinds of advice/information are asylumseekers able to access if they have problems

The Finnish Immigration Service provides information on issues faced by asylum
seekers and all immigrants have a right under Finnish law to have information on life in

relating to, for example, health, mental health,

Finland under the Integration Act.

447

housing, education, children, being victims of
crime?

445

The Finish Immigration Service, "Asylum Seeker's Right to Work", Accessed 4 August 2015, Available at:
http://www.migri.fi/asylum_in_finland/applying_for_asylum/submitting_the_application/right_to_employment

446

Finnish Immigration Service, "Information for Asylum Seekers - Fact Sheet", Accessed 1 July 2015, Available at:
http://www.migri.fi/download/16435_tietoa_tphakijalle_eng.pdf?ebafe66a0ecad088

447

The Finish Immigration Service, "Reception for Asylum Seekers", Accessed 1 July 2015, Available at:
http://www.migri.fi/asylum_in_finland/reception_activities/reception_services
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RELEVANT LEGISLATION
Aliens Act 2004
Legal Aid Act 2002
Nationality Act 2011
Promotion of Immigrants Integration Act 2010 ("Integration Act")
Reception of Persons Applying for International Protection Act 2011
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Reform of the Asylum System:
On 23 July 2014, the French government presented draft legislation intended to reform the asylum legal system with particular emphasis on modifying
the reception system and asylum procedures.

448

The main features of the draft legislation are as follows:

•

a compulsory distribution scheme of accommodation;

•

the temporary waiting allowance shall take into account family composition (at the moment it does not take into account presence of children under
18 years old);

•

the suspensive effect of an appeal against a negative decision at first instance shall be extended to ALL procedures, with the exception of appeals
lodged from an administrative detention; and

•

the list of grounds allowing the use of the accelerated procedure is extended from four to ten grounds. In return, the French Office for the Protection
of Refugees and Stateless People shall have the possibility to redirect an application to the regular procedure if applicable.

449

GENERAL
450

0.1

How many asylum claims are there per year?

There were 51,488 total applicants in 2013 (excluding accompanying children).
451
59,025 initial asylum applications were lodged in 2014.

0.2

What percentage are allowed /refused at first
instance and allowed/refused on appeal, by

There are no statistics available distinguishing between nationality. However statistics
generally regarding the percentage allowed/refused at first instance and appeal are as

448

For an official presentation in English please see : French Government, "Immigration Law and Right of Asylum: What the Reform Bills Change", (23
July 2014), Accessed 1 July 2015, Available at: http://www.gouvernement.fr/en/immigration-law-and-right-of-asylum-what-the-reform-bills-change
and for the text: http://www.assemblee-nationale.fr/14/projets/pl2182.asp.

449

For a summary of key changes please see: See: AIDA - Asylum Information Database, "Annex II: Transposition of the CEAS in national legislation",
Accessed 1 July 2015, Available at: http://www.asylumineurope.org/reports/country/france/annex-ii-transposition-ceas-national-legislation/mainchanges-be-expected

450

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 5

451

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 10.

REFUGEE & ASYLUM PROCESSES  October 2015

DLA Piper  188

GENERAL
nationality?

follows.
In 2014, 14,564 decisions offered a protection status to refugees (an increase of 27.4%
in comparison with 2013):
•

First instance: 8738 applications were allowed;

•

Appeal: 5826 applications were allowed.

91,119 decisions were taken in total (first instance and appeal together).

452

The global recognition rate for 2014 was 28% (16.8% of the French Office for the
Protection of Refugees and Stateless People ("OFPRA") decisions and 14.9% of the
National Court of Asylum ("CNDA") decisions have resulted in the granting of a
protection).

453

The comparative statistics for 2013 were as follows:
•

First instance: of 46,531 decisions 5933 applications were allowed (12.75%)
and 40,598 were refused (87.24%).

•

Appeal: of 38,540 decisions 5,450 applications were allowed (14.14%) and
32,843 were refused (85.22%).

454

The global recognition rate for 2013 was 24.5% (12.8% of the OFPRA decisions and

452

Ministry of Interior, "Statistics", (15 January 2015), Accessed 1 July 2015, Available at: http://www.immigration.interieur.gouv.fr/Inforessources/Statistiques/Tableaux-statistiques/Les-demandes-d-asile

453

Ministry of Interior, "Statistics", (15 January 2015), Accessed 1 July 2015, Available at: http://www.immigration.interieur.gouv.fr/Inforessources/Statistiques/Tableaux-statistiques/Les-demandes-d-asile

454

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 6.

REFUGEE & ASYLUM PROCESSES  October 2015

DLA Piper  189

GENERAL
14% of the CNDA decisions have resulted in the granting of a protection).
0.3

What are the most prevalent nationalities in the

For 2013 the most prevalent nationalities were reported as being:

asylum claims being received?

1.

Democratic Republic of the Congo (3966);

2.

China (3514);

3.

Bangladesh (2425); and

4.

Russia (2137).

455

456

Elsewhere reported as:
1.

Democratic Republic of Congo (4284, 8.3%);

2.

Kosovo (3862, 7.5%);

3.

Albania (3338, 6.4%); and

4.

Bangladesh (4355, 8.45%).

457

For 2014 the provisional statistics for the most prevalent nationalities were:
1.

Democratic Republic of Congo (3783);

2.

China (2499);

3.

Bangladesh (2425); and

4.

Russia (2137).

458

455

Ministry of Interior, "Statistics", (15 January 2015), Accessed 1 July 2015, Available at: http://www.immigration.interieur.gouv.fr/Inforessources/Statistiques/Tableaux-statistiques/Les-demandes-d-asile

456

Ministry of Interior, "Statistics", (15 January 2015), Accessed 1 July 2015, Available at:http://www.immigration.interieur.gouv.fr/Inforessources/Statistiques/Tableaux-statistiques/Les-demandes-d-asile

457

OFPRA, "Activity Report 2013 (Annex 3)" Accessed 1 July 2015, Available at: http://www.asylumineurope.org/sites/default/files/reportdata/statistics_france_2013.pdf

458

Ministry of Interior, "Statistics", (15 January 2015), Accessed 1 July 2015, Available at: http://www.immigration.interieur.gouv.fr/Inforessources/Statistiques/Tableaux-statistiques/Les-demandes-d-asile.
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1.1

Is there any legislative or policy power/obligation
on the state to provide publically funded advice and

Yes, the provision of information is codified by article R-751-2 of Code of the Entry and
459
Stay of Foreigners and Asylum Law ("CESEDA"):

information about the asylum system to people
making an asylum claim?

"The competent service of the Prefecture

460

must inform the foreign national who would

like to request refugee or subsidiary protection, of the asylum procedure, their rights
and obligations over the course of this procedure, the potential consequences of failure
to meet these obligations or any refusal to cooperate with the authorities and the
measures available to them to help them present their request. This information should
be provided in a language they can reasonably be expected to understand."
1.2

What are the eligibility criteria (if any) for accessing
this advice/information? (e.g. merits of claim,
means testing)

461

Anyone who requests refugee or subsidiary protection may access this information.
The information can be found in a guide. This guide is supposed to be provided within
the Prefecture and is available in French and in 23 other languages on the Ministry of
the Interior website.

1.3

At which stages of the asylum process are people
eligible for asylum advice/information?

462

However, many Prefectures fail to provide this document.

463

When they request refugee or subsidiary protection (please see above for detail).
Additionally, if an asylum seeker is in a detention centres ("CRA"), Non-governmental
Organisations ("NGOs") can give information to the asylum seekers. French law strictly

459

Code de l'Entrée et du Séjour des Étrangers et du Droit d'Asile.

460

In France, a préfecture is the capital city of a department and is an administrative jurisdiction.

461

CESEDA (Code of the Entry and Stay of Foreigners and Asylum Law), article R-751-2 as reported AIDA - Asylum Information Database, "Country
Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at: http://www.asylumineurope.org/reports/country/france p. 42.

462

Ministry of the Interior, "Guide du demander d'asile", (6 May 2014), Accessed 1 July 2015, Available at:
http://www.immigration.interieur.gouv.fr/Asile/Guide-du-demandeur-d-asile

463

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 42.
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regulates the access of asylum seekers to NGOs. Some NGOs have a quasipermanent presence (5-6 days a week) in CRAs as part of their mission to provide
information to foreign nationals, and to help them to exercise their rights as outlined in
Article R. 553-14 of CESEDA. In 2014, these included La Cimade, l’Ordre de Malte,
Forum Réfugiés-Cosi, France Terre d’Asile and ASSFAM.
1.4

What proportion of people claiming asylum access
asylum advice/information (i) prior to their asylum

464

As the guide is freely available to asylum seekers in Prefectures, there are no statistics
available.

interview (ii) for an asylum appeal?
1.5

How is asylum advice/information funded? What
body administers the funds? What is its
relationship to the body making asylum decisions?

The guide for asylum seekers provided in the Prefectures is published by the Ministry
465
of the Interior and is therefore funded by the State. There is also a special guide
466
made by OFPRA (public entity) for unaccompanied minors in France.

What is the budget for providing asylum
advice/information?

OFPRA makes asylum decisions and is under supervision of the Ministry of the Interior.
The total budget of OFPRA in 2013 amounted to 38.62 million euros. In the report of
the "Cour des comptes" in 2012 regarding the budget on immigration, asylum and
467

integration, the credits regarding this mission reached 653,5 million euros in total.
However, a breakdown of the budget is not available specifically showing the allocation
for the provision of asylum advice/information.

468

464

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 43, also see: Decree of 24 June 2014 on the access of association to administrative
detention facilities (Décret du 24 juin 2014 modifiant les articles R.553-14-4 à R.553-14-8 du CESEDA).

465

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france pp. 42-43.

466

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 43, Guide de l’asile pour les mineurs isolés étrangers en France, 30 April 2014.

467

Please note we have been unable to confirm the precise figure.

468

Cour des Comptes, "Analyse de l'exécution du budget de l'Etat par mission et programme - Exercice 2012", Accessed 1 July 2015, Available at:
http://www.ccomptes.fr/content/download/56033/1448193/version/2/file/Engagements_financiers_Etat.pdf
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1.6

Which organisation(s) provide asylum

State services (Prefectures) provide information by providing free guides. However,

advice/information?

advice is only provided by NGOs such as Forum régugiés-Cosi, ANAFE, La Cimade,
l'Ordre de Malte, France Terre d'Asile.
Some NGOs have a quasi-permanent presence in administrative detention centres so
as to provide information to foreign nationals and to help them to exercise their
rights.

1.7

469

How is this advice/information provided? (e.g. faceto-face advice, telephone advice, group sessions

Information provided by State services (Prefectures) is in a written guide.

etc.)

NGOs mainly provide face-to-face advice in administrative centres. Additionally, many
NGOs have set up reception platforms and provide accessible phone numbers for
questions.

1.8

Is the provision of advice/information proactive

The provision of advice/information is proactive, in that the guide is available on a

(and designed to assist people to be prepared for
the process) or reactive (at the point they have a

website which can be viewed in advance. However as noted at 1.2 the guide is not
always provided in many Prefectures.

problem and only focussed on that problem)?
1.9

Who monitors the quality of asylum
advice/information? How is the quality of asylum

In detention centres, the quality of asylum advice/information is monitored by the
470
Controller General of places of freedom.
However, his powers are limited as he can

advice/information monitored? Who is responsible
for ensuring the implementation of

only make recommendations for improvements.

recommendations about the quality of asylum
advice/information?

In the waiting zones at the border, Forum Réfugiés-Cosi notes a serious lack of

469

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at::
http://www.asylumineurope.org/reports/country/france p. 43.

470

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 42.
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information on the possibility of requesting admission to French territory on the basis of
471

asylum.

The Controller General of places of freedom also monitors the quality of

information at the borders. The Controller General reports on deficiencies and makes
recommendations for improvement in an annual report.
It is difficult to ascertain in practice who would ensure the improvements are carried
out.
1.10

Is there a process for people who want to complain
about the asylum advice/information they have

Classical administrative remedies:
•

RAPO: preliminary review procedure before an administrative authority;

tried to access/have received? Which body

•

Recours hiérarchique: hierarchical recourse; and

administers it? What is their relationship to the
organisations providing asylum advice/information?

•

Recours contentieux: judicial review proceedings before the administrative

How often is the complaints process used? What is
the outcome?

court (Tribunal administratif).
Outcome:
If the preliminary review procedure is unsuccessful then the procedure is over.
However, if the preliminary review procedure succeeds, there is the possibility of
entering judicial review proceedings. If a judicial review application is successful, then
the asylum seeker can re-commence the application process from the beginning.
There is no information available regarding the frequency that the complaints process
is used, nor on a specific complaints process for asylum information.

BENCHMARK 2 - ACCESS TO QUALITY LEGAL ADVICE AND REPRESENTATION
2.1

471

Is there a role for a legal representative in the
asylum determination process?

Yes. Asylum seekers may choose to be assisted by a legal representative at first
instance and during their appeal.

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 44.
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2.2

Is there any legislative or policy power/obligation

The obligation of the state to provide publically funded legal advice/representation will

on the state to provide publically funded legal
advice/representation to people making an asylum

depend on the circumstances of the asylum seeker and the stage of their application.

claim?

Access to legal advice and representation depends on the procedure and reception
472

conditions experienced by asylum seekers. In the first instance applicants are hosted
in a reception centre for asylum seekers and are supported by staff at such reception
centres.
Teams at the reception centres may assist the asylum seeker to write the application
form, prepare the interview at OPFRA or their hearing at the CNDA. The team may
473
also provide advice and support to find a lawyer.
Applicants who are not accommodated in a reception centre are also assisted in their
paperwork in orientation platforms (platformes d’accueil: these provide asylum seekers
with administrative, legal and social support and can also handle requests for housing
474

and a postal address (domiciliation); they are mainly managed by NGOs).
In this
case asylum seekers are assisted in their paperwork, such as their application for legal
aid and their residence permit renewal process (for asylum seekers in the regular
procedure).

472

All information in answer to question 2.2 is from AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015),
Accessed 1 July 2015, Available at: http://www.asylumineurope.org/reports/country/france pp. 24-26.

473

See page 5 of Annex 1, Circular NOR IOCL1114301C and AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January
2015), Accessed 1 July 2015, Available at: http://www.asylumineurope.org/reports/country/france p. 25.

474

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france
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Asylum seekers may also be assisted in the constitution of their asylum application.

475

One major difference is that they cannot be assisted with the preparation for their
interviews. These downgraded conditions are applied in practice by the platforms thus
asylum seekers have to largely rely on legal support provided by NGO volunteers.
Legal aid is not available in the first instance procedures (lawyers are not involved at
the OFPRA stage). Lawyers or other legal assistance providers cannot currently be
476
present during the OFPRA personal interview.
At the appeal stage, asylum seekers in the regular procedure continue to receive legal
assistance supporting them in reception centres. However, asylum seekers not
accommodated in such centres can no longer be supported by orientation platforms.
In practice, asylum seekers may also apply for "legal aid" (aide juridictionnelle for
lawyers): legal costs can therefore be borne by the French State, upon certain
conditions. Since 2008, the law allows the granting of such legal aid for asylum seekers
477
filing an appeal.
2.3

What are the eligibility criteria (if any) for accessing
asylum legal advice/representation? (e.g. merits of

Asylum legal advice granted at reception centres or orientation platforms is not
conditional. However, access to legal aid is subject to conditions. Legal aid can be

claim, means testing)

granted:
•

if the appellant's resources do not excess a threshold (936 euros per month for
full legal aid and 1,404 euros per month for partial legal aid for a single person

475

Office of French Immigration, "The "reference framework" applies" (December 2011), Accessed 1 July 2015, Available at:
http://combatsdroitshomme.blog.lemonde.fr/files/2012/01/15-12-11-REFERENTIEL-PADA-2012-VD-2.pdf

476

But see: AIDA, Annex II: Transposition of the CEAS in National Legislation, "Main Changes to be Expected", Accessed 20 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france/annex-ii-transposition-ceas-national-legislation/main-changes-be-expected

477

Article 93 of law n° 2006-911 of 24 July 2006 on immigration an integration.
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in 2014);
•

if the appeal does not appear to be manifestly inadmissible or unfounded; and

•

if the legal allowance application is submitted no later than one month after
receiving the confirmation of receipt of their appeal if the legal aid is requested
during an appeal.

2.4

At which stages of the asylum process are people
eligible for asylum legal advice/representation?

478

Legal advice may be given at any stage of the asylum process.
However, legal aid is not available in the first instance procedures (lawyers are not
involved at the OFPRA stage). Lawyers or other legal assistance providers cannot
currently be present during the OFPRA personal interview (see response to 2.2 above).

2.5

What proportion of people claiming asylum access

(i) Lawyers are not involved at the OFPRA stage (see response to 2.2).

asylum legal advice/representation (i) prior to their
asylum interview (ii) for an asylum appeal?

(ii) As for the asylum appeal, in 2013, the CNDA legal aid office registered 22,665
requests and made 22,149 decisions. These requests have been accepted in 80% of
the cases.

2.6

What kinds of legal work are included (e.g. witness
statements, representation etc.) and what is
excluded, either formally or in practice?

479

In the first instance procedure, free legal assistance covers legal advice only
(representation during a personal interview is not covered). However, asylum seekers
may file a request for legal aid by lawyers to be assisted.
In the appeal against a negative decision, free legal assistance covers representation
in courts and legal advice.

2.7

How is it funded? What body administers the
funds? What is its relationship to the body making
asylum decisions? What is the budget for providing

Depending on where the legal assistance services take place (a reception centre for
asylum seekers ("CADA") or orientation platforms), they are funded by the French
Office of Immigration and Integration ("OFII"), by the Ministry of Interior and/or by EU

478

Ministry of Justice Website, Accessed 1 July 2015, Available at: http://www.vos-droits.justice.gouv.fr/aide-a-lacces-au-droit-11952/aidejuridictionnelle-20262.html

479

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 25 and see http://www.cnda.fr/Demarches-et-procedures/L-aide-juridictionnelle
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asylum legal advice/representation? How much of

funding (Asylum, Migration and Integration Fund). Some local authorities sometimes

a legal representative’s time does the budget allow

contribute to this funding.

480

for?
Legal aid is funded through the State budget. However, we were unable to find any
specific information regarding the amount that the budget allows for asylum seekers.
2.8

Which organisation(s) provide asylum legal advice
/information? What qualifications are required for

Legal advice may be provided by NGOs in detention centres and in reception centres.
No specific regulated qualifications are required as NGOs are responsible for choosing

people to provide asylum legal advice/information?
Who regulates this?

their staff.
Additionally, asylum seekers may request the assistance of a lawyer. In such case,
legal aid is granted by admitted lawyers registered in any Bar in France. These lawyers
may be appointed directly by the National Court of Asylum ("CNDA").

2.9

Who monitors the quality of asylum legal
advice/information? How is the quality of asylum
legal advice/representation monitored? Who is

The quality of asylum legal advice provided by lawyers is controlled by the president of
the Bar. However, there is no "quality monitoring" as such due to the particular nature
of a lawyer's status.

responsible for ensuring the implementation of
recommendations about the quality of legal advice
and representation?
2.10

Is there a process for people who want to complain
about the asylum legal advice/representation they

In practice, any lawyer's client may complain to the Bar Association or even decide to
engage the civil and/or penal liability of its lawyers. In such cases, the general legal

have received? Which body administers it? What is

regime applies.

their relationship to the organisations providing
asylum legal advice/representation? How often is

To engage the civil and/or penal liability of lawyers before courts, the client must strictly

the complaints process used? What is the
outcome?

480

inform its lawyer by registered letter and initiate legal proceedings.

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 25.
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3.1

Has the country signed the 1951 Refugee

The 1951 Refugee Convention as modified by the NY Protocol of 1967 has been

Convention? How is the 1951 Convention
incorporated into legislation/policy?

signed by France.
It has been incorporated into CESEDA. Article L.711-1 of CESEDA explicitly states that
the refugee status shall be given to every person who "meets the definitions of Article 1
481
of the Geneva Convention dated 28 July 1951 relating to the Status of Refugees".

3.2

Which body is responsible for administering the

The Prefectures are responsible for administering the initial application on the territory.

asylum process? What is their relationship to the
body responsible for border enforcement? What is

OFPRA will then administer the asylum process and is then the administrative authority
responsible for examining, granting, refusing or withdrawing refugee status or

relationship to body responsible for other forms of
immigration?

subsidiary protection. OFPRA are also responsible for border enforcement under the
Border division of the French Office for the Protection of Refugees and Stateless
People. Both OFPRA and the Prefectures are under the administrative supervision of
482
the Ministry of the Interior.

3.3

Is there an inquisitorial or adversarial system for
deciding asylum claims? Or mixed (and if so how)?

There is an adversarial system. The complaining party, that is the refugee, must take
the initiative in the proceedings and the judge remains neutral.

3.4

Can people be removed while their asylum claim is
being decided?

In the first instance, asylum seekers cannot be removed as long as their request is
being decided. However, an appeal has a suspensive effect for asylum seekers under
the regular procedure only.

483

As such, it is possible for asylum seekers subject to an accelerated procedure to be
removed from the country while their appeal is being decided.

484

481

Article L711-1, Accessed 1 July 2015, Available:
http://www.legifrance.gouv.fr/affichCodeArticle.do?cidTexte=LEGITEXT000006070158&idArticle=LEGIARTI000006335318 (available in French) .

482

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 13.

483

Jurisclasseur Droit international - N°524-25 Etrangers - Asile politique et apatride and article L.742-3 CESEDA.
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3.5

Are there any admissibility procedures or are all

To lodge an asylum request asylum seekers must provide an address (this can be a

those asylum claims that are lodged (and not
withdrawn by the applicant) heard?

personal address or a postal address through a registered NGO).

485

In the border procedure, the asylum request must imperatively be taken into account
and the Border Police has to take a statement of the request for an admission on the
486
basis of an asylum claim.
An admissibility procedure could be put in place in France following the adoption of the
487

current asylum reform.
3.6

Is there a statutory or policy time limit for how

After having presented themselves to the Prefecture a temporary residence permit will

quickly parts of the asylum process are conducted?
Is there flexibility in this if requested by the

be granted during an appointment which will take place within a maximum of 15 days
489
(though in practice this can sometimes take several weeks to several months).
From

applicant? Is this the same for all claims? Are
particular cases expedited e.g. vulnerable cases,

being granted a temporary residence permit (see 3.7 below) a person has 21 calendar
days to complete an application form.

488

those considered easy to grant/refuse?

484

See note on asylum law reform in France - See AIDA, "Annex II: Transposition of the CEAS in national legislation - Main Changes to be expected",
Accessed 1 July 2015, Available at: http://www.asylumineurope.org/reports/country/france/annex-ii-transposition-ceas-national-legislation/mainchanges-be-expected;

485

Article R741-2 CESEDA.

486

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 30.

487

See See AIDA, "Annex II: Transposition of the CEAS in national legislation - Main Changes to be expected", Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france/annex-ii-transposition-ceas-national-legislation/main-changes-be-expected.

488

Article R. 742-1 of CESEDA.

489

Information report n°130, prepared by MM. Jean-Yves Leconte et Christophe-André Frassa, Sénat, 14 november 2012 (see also: Report from the
General controllers of social matters, the General controller of finance and the General controller of the administration, “Housing and the financial
assistance to asylum seekers”, Published on 12 September 2013 and Report on the reform of the asylum procedure, Valérie Létard and Jean-Louis
Touraine, 28 November 2013).
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Under the regular procedure the law does not set a strict time limit for OFPRA to make
their decision. When a decision is not made within six months OFPRA must inform the
490
applicant within 15 calendar days prior to the expiration of that period.
If an application is to be made from an administrative detention centre, the applicant's
request must be lodged within five calendar days after the notification of their rights
read upon arrival.

491

OFPRA then has 96 hours to examine the request.

492

No system in France is currently provided for giving priority to some applications (e.g.
vulnerable persons). There is an informal possibility to ask for a quick summons to a
hearing before the CNDA but this is granted on a case-by-case basis in exceptional
circumstances.

493

The accelerated procedure
If the Prefecture refuses to grant a temporary residence permit the application will be
treated under the accelerated procedure, meaning that the person has 15 calendar
days to lodge their application with OFPRA and that OFPRA has, in theory, 15 days to
review and decide on the case. This may be for three reasons:

490

Article R 723-2 of CESEDA, (see AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July
2015, Available at: http://www.asylumineurope.org/reports/country/france p. 17.

491

Article L. 551-3 of CESEDA;.

492

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 17, Article R 723-3 of CESEDA. In 2013, the median period for a decision under the
accelerated procedure in administrative detention was of 5 days (OFPRA, 2013 Activity report, 28 April 2014).

493

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 19.
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a) the foreign national seeking asylum is a national of a country considered to be a safe
country of origin (this is currently the case for 17 countries); or
b) the presence of the foreign national in France constitutes a serious threat to public
order, public safety or state security; or
c) the asylum request is based on a deliberate fraud or constitutes an abuse of the
asylum procedure, or has only been made to prevent a notified or imminent removal
order.
The accelerated procedure also entails fewer social rights and fewer procedural
guarantees than a normal procedure.

494

Asylum seekers under the Dublin procedure

495

do not receive a temporary residence

permit. They will not get access to OFPRA if another State accepts responsibility for
496
their asylum claim.
3.7

How and where do people lodge an asylum claim?

An asylum application may be lodged either on the territory once an asylum seeker has
already entered the country (obtaining the application from the Prefecture), at the
border (if the asylum seeker does not have valid travel documents to enter the territory)
or from an administrative detention centre (in case the person is already being detained
for the purpose of removal).
To lodge an application on the territory a person presents themselves to the local
Prefecture to obtain a temporary residence permit on asylum grounds. If the permit is

494

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 14 and see articles L732-1, L723-1 and L723-1 of CESEDA.

495

For background information regarding the Dublin procedure please see AIDA - Asylum Information Database, "Country Report: France - 3rd
Update", (January 2015), Accessed 1 July 2015, Available at: http://www.asylumineurope.org/reports/country/france p. 24-28

496

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 30.
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granted the person then enters the regular asylum procedure and has to complete their
application form (in French) and send it to OFPRA within 21 calendar days.
3.8

497

How is the substance of an asylum claim conveyed
to the asylum decision maker? (e.g. on paper, an

The complete application shall be registered by OPFRA which must send a
confirmation letter to the applicant or a formal refusal to register the application when

asylum interview)

those application arrive beyond the deadlines.

498

The French legislation provides for systematic personal interviews of applicants.
However, four grounds are set in the law for omitting a personal interview:
•

OPFRA will take a positive decision from the evidence at its disposal;

•

the cessation clause may be implemented because the applicant is a national
of a country for which the provision in article 1.C(5) of the Geneva Convention
has been implemented;

3.9

3.10

•

the evidence submitted is manifestly unfounded; or

•

medical reasons prohibit the conducting of the interview.

499

In practice, how long do people wait between
having lodged an asylum claim and conveying the

In 2012, for an asylum claim lodged to OPFRA the average wait was 181 days. For an
asylum claim lodged to the CNDA it was 310 days. Cumulated time was 491 days i.e.

substance of their case to the decision maker?

16 months and 3 days.

In practice, how long do people wait between
having lodged an asylum claim and receiving a

The average waiting period for a decision was 204 days at the end of December
501
2013.
The (total) average length for OFPRA to make a decision was 195 days in

500

497

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 14.

498

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 16.

499

Article L.723-3 CESEDA.

500

Rapport de la Cour des comptes,immigration, asile, integration, p. 21.

501

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 53.
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decision on their claim?

2014 (average for all types of procedures). The average length of the appeal procedure
at the CNDA was 8 months and 26 days at the end of December 2013.

502

In practice some asylum seekers under the accelerated procedure wait for months
before receiving the decision from OFPRA.
3.11

503

Is there a right of appeal against a refusal of
asylum? How long do people have to lodge an

An appeal against a first instance negative decision of the Director General of OFPRA
must be lodged within 30 calendar days after the OFPRA decision has been notified to

appeal? Is an appeal heard in person or on the
papers? Is it public?

the applicant.
appeals.

504

The CNDA is the Administrative Court handling the first instance

A further appeal before the Council of State can be lodged within 2 months. The
Council of State only reviews certain legal issues such as the respect of rules of
505
procedure and the correct application of law by CNDA.
There is a possibility that an appeal will be processed by order (“ordonnance”, namely
by a single judge without a hearing). If the appeal is not heard by ordonnance then
there will be a hearing which will be public, unless the President of the section decides

502

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 19

503

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 19

504

See AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france page 21 and Articles L731-1 à L733-3, L742-3, R733-1 à R733-35 et R742-3 à R742-6
CESEDA.

505

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 13-14. Code of Administrative Justice, articles R.821-1 to R821-6.
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that it will be held in camera (usually at the request of the applicant) and take place at
the CNDA headquarters near Paris.
3.12

In practice, how long do people wait between
having an initial decision refused and having a

506

The average length of the appeal procedure at the Court of Asylum ("CNDA") was 8
months and 26 days at the end of December 2013.

507

decision on their appeal?
At 31 December 2013 there was a stock of 21,837 appeal claims to be examined, most
dated from 2013 (19,025), some dated from 2012 (2352) and a few were pending since
2010 (76) and 2008 (7).
3.13

508

Is there any provision for re-opening a case
refused on appeal if new information comes to

After the rejection of an asylum claim request by the CNDA (National Court of Asylum),
it is possible to ask OPFRA to re-examine the request if there is "new evidence",

light?

subsequent to the date of the CNDA decision or prior to this date but which the asylum
seeker only learned of subsequently, and which is of a nature to justify personal fears
of persecution or the risk of serious threats arising if the person returns.

509

In practice, OPFRA has registered 5792 subsequent requests in 2013.
3.14

What forms of protection are available (asylum,

In France, there are 3 forms of protection:

subsidiary protection, humanitarian protection)?
What is the rate at which asylum decisions are

•

Refugee Status;

506

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 21-22.

507

Cour nationale du droit d’asile, 2013 Activity report, 24 April 2014 at AIDA - Asylum Information Database, "Country Report: France - 3rd Update",
(January 2015), Accessed 1 July 2015, Available at: http://www.asylumineurope.org/reports/country/france p. 19.

508

Cour nationale du droit d’asile, 2013 Activity report, 24 April 2014 at AIDA - Asylum Information Database, "Country Report: France - 3rd Update",
(January 2015), Accessed 1 July 2015, Available at: http://www.asylumineurope.org/reports/country/france p. 19.

509

Jurisprudence of the CNDA, Ms. F, application number 09002323, 4 November 2010.
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granted at (i) initial decision (ii) appeal, by

•

Subsidiary Protection; and

nationality? What is rate at which subsidiary status

•

Stateless Person status.

and humanitarian status are granted at (i) initial
decision (ii) appeal, by nationality?

510

In 2013:
Of the 5933 first instance decisions allowing asylum, 4827 granted refugee status and
1106 granted subsidiary protection, none granted humanitarian protection.
Of the 5450 appeal decisions allowing asylum, 4721 granted refugee status, 1179
granted subsidiary protection and none granted humanitarian protection.
Rate of asylum decisions by nationality (statistics are not available distinguishing
between the rates of different nationalities at first instance and appeal):
DR Congo: 24%
Kosovo: 4%
Albania: 2%
Bangladesh: 14%
Russia: 30%
China: 14%
Guinea: 26%
Sri Lanka: 30%
Georgia: 9%
Pakistan: 8%

511

510

Ministry of the Interior, "Guide du demander d'asile", (6 May 2014), Accessed 1 July 2015, Available at:
http://www.immigration.interieur.gouv.fr/Asile/Guide-du-demandeur-d-asile p. 4

511

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france pp. 5-6.
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Rate of Subsidiary protection by nationality:
DR Congo: 2%
Kosovo: 3%
Albania: 6%
Bangladesh: 1%
Russia: 4%
China: 0.2%
Guinea: 4%
Sri Lanka: 1%
Georgia: 3%
Pakistan: 1%
3.15

Which body is responsible for deciding (i) an
asylum claim (ii) an asylum appeal and in each

(i) OFPRA is responsible for deciding the asylum claim.
(ii) The CNDA is the Administrative Court handling the first instance appeals.

case what is its relationship to the bodies listed in
3.2?

OPFRA is an administrative public body. OPFRA is subject to administrative and
financial supervision. As such, it shall be noted that the Minister of Interior is
represented in this institution.
CNDA is a jurisdiction

513

512

and as such is not under the supervision of the Minister of

Interior.
3.16

What qualifications are required to be the person
who (i) decides an asylum claim (ii) decides an

(i) Decisions are taken by public agents (fonctionnaires) who have passed a
competitive examination (concours de la function publique). Additionnally, OPFRA

512

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 13.

513

Article L. 731-2 CESEDA.
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asylum appeal?

recruits contractual officers for a limited time (they do not need to take the exam and
are recruited directly by OPFRA for a limited time).

514

ii) CNDA is divided into sections, each of them made up of three members: a President
(member of the Council of State, of an administrative court or appellate court, the
Revenue Court or magistrate from the judiciary, in activity or honorary) and two
designated assessors including one appointed by UNHCR. This presence of a judge
appointed by UNHCR at the CNDA is a unique feature of the French asylum system.
Each of the judges are highly qualified with a relevant legal background.
3.17

515

How is the quality of (i) asylum decisions (ii)
asylum appeals monitored and by whom? Who is

(i) An action plan for the reform of OFPRA was adopted on 22 May 2013 and includes
a monitoring mechanism of the quality of the decisions. A “harmonisation committee”,

responsible for ensuring the implementation of

chaired by the Executive Director, was also created to harmonise the doctrine

recommendations (internally and externally)?

(including monitoring the jurisprudence of the CNDA).
An agreement was signed between the OFPRA’s Director General and the UNHCR
Representative in France establishing quality controls and an evaluation grid with
criteria on three main stages of the examination of asylum cases: interview,
investigation and decision. The objective is to envisage useful measures for the
516
improvement of the quality of the decisions.

514

Legifrance Website ,"Personeels De L'Office Francais De Protection Des Refugies Et Apartrides (OFPRA), Accessed 1 July 2015, Available at:
http://www.legifrance.gouv.fr/affichSarde.do;jsessionid=CEB500A2EE4D14E670966C5EF5CDACBC.tpdjo12v_3?reprise=true&fastReqId=22487619
&idSarde=SARDOBJT000007104074&page=2 and L'OFPRA Website, Available at: https://ofpra.gouv.fr/fr/l-ofpra/travailler-a-l-ofpra/les-modes-derecrutement.

515

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 21.

516

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 20 and see the first report: OFPRA, Quality Control, First evaluation carried out between
January and May 2014 on the basis of decisions notified during the first semester 2013 (Contrôle qualité, Premier exercice d’évaluation (réalisé
entre janvier et mai 2014 sur des décisions notifiées au cours du premier semestre 2013), 17 September 2014.
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(ii) After a judicial decision is taken on an appeal, if the applicant has sufficient legal
grounds (not factual), he can object by appealing to the Conseil d'Etat (within 2
517

months). The Conseil d'Etat has the power to overturn the decision made in appeal.
In addition, outside the formal legal process, the quality of decisions may be criticised
by the NGOs.
3.18

Is there a fee for (i) lodging an asylum claim (ii)
making an appeal?

(i) Lodging an asylum claim to OPFRA appears to be free.
(ii) However, lodging an appeal involves costs, such as lawyers' fees (if not covered by
legal aid), postage costs and reprographic costs.

3.19

Do asylum seekers have a choice about the
gender of the person making their asylum decision/
hearing their appeal/ interpreting?

It is possible to ask to be heard by a protection officer of the same sex when filling in
518
the OPFRA application form even though it is not set by legislation.

3.20

Is child care available for people who need it while
they are (i) lodging their asylum claim (ii) conveying
the substance of their asylum claim (iii) having their

There is no child care available in general. There are only provisions in place for
unaccompanied minor children: the presence of an authorised, trusted, third party
during the interview and the possibility to require a closed-door audience with the

asylum appeal heard?

CNDA.

Is there any legislative or policy power/obligation
on the state to provide publically funded

The asylum application must be written in French. There is no free access to an
interpreter to write the application in French for an application lodged from

interpreting services for people making an asylum
claim? For which parts of the asylum process (e.g.

administrative detention centres.

at interviews with the decision making body, with

The presence of an interpreter during the personal interview is provided if the request

legal representatives, at appeal hearings)? Who is

had been made in the application form. They are usually available but some difficulties

3.21

519

520

517

Article L 511-1 of the Code of administrative justice.

518

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 24.

519

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 47.

520

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 16.
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responsible for monitoring the quality of asylum

are frequently observed (for instance translation in Russian is often imposed even

interpreting services? Who is responsible for

though the language requested was Chechen and Serbo-Croatian can be imposed

ensuring the implementation of recommendations
about asylum interpreting services?

even if the Romani language has been requested). Rare languages (such as Susu or
Edo) are often not well represented. The 2013 OFRPA activity report states that 83% of
interviews were carried out with an interpreter in 2013.

521

Though we are not aware of a specific body responsible for monitoring the quality of
interpreting services, it is reported that the quality of the translations provided can vary
widely. Some asylum seekers have reported issues with translations that are too
simplified or with inappropriate behaviour. Sometimes the protection officers
522
themselves act as interpreters.
An interpreter is provided at an appeal hearing, after the appeal application. The CNDA
sends a receipt of registration to the applicant which requests the applicant to indicate
the language in which they wish to speak at the hearing in order to select the
interpreter.
3.22

Is there a process for people who want to complain
about the way (i) their asylum claim (ii) their asylum

523

Essentially complaints are processed via the formal legal appeal procedure or judicial
review. We are not aware of a distinctive complaints handling procedure.

appeal has been decided? Which body administers
it? What is their relationship to the organisations
deciding asylum claims/hearing asylum appeals?
How often is the complaints process used? What is
the outcome?
521

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 21.

522

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 24.

523

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 21.
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3.23

Are asylum seekers detained at any point in the

Yes, they can be detained in administrative detention centres. In France, there is no

asylum process? What are the criteria? How many
are detained? Where are they detained? Who

policy for an automatic administrative detention of asylum seekers.

operates the places of detention? Who is
responsible for the decision to detain? Is there any

There are 27 administrative detention centres on France's territory (including in

legislative/policy time limit on the detention of
asylum seekers? Is there automatic oversight of
the decision to detain?

overseas departments). This amounts to a total 1817 places. Article R.- 553-3 of
524
CESEDA foresees that each centre's capacity should not exceed 140 places.
Persons are placed in administrative detention centres only for the purpose of
removal.

525

However, the persons who claim asylum during their period of

administrative detention are not automatically freed (almost never) as a result of this
request. They remain in administrative detention during the examination of their claim.
These cases are mostly examined through an accelerated procedure.

526

This decision of administrative detention placement is taken upon an individual
assessment by the prefect of the Departement. Placement in an administrative
detention centre results from an administrative decision (not a judicial decision).
Administrative detention centres are controlled and managed by the police (the border
police).

527

The maximum detention period set in the legislation (including extensions) is 45
524

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 75.

525

Article L. 554-1 of CESEDA.

526

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 75.

527

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france at p. 80.

REFUGEE & ASYLUM PROCESSES  October 2015

DLA Piper  211

BENCHMARK 3 - ACCURATE AND TIMELY DECISIONS
days.

528

The persons are held in administrative detention centres through the notification of the
administrative decision to detain them with a view to their removal, the notification must
state clearly which removal ground serves as a basis for the detention and why it
cannot be implemented immediately. This document also mentions the legal
529
challenges available to contest this decision.
The oversight is thus not automatic.
3.24

What are the entitlements attached to a positive
grant of asylum? What are the entitlements

Entitlements attached to a positive grant of asylum:
•

attached to forms of subsidiary protection and
humanitarian protection?

Protection of the French authorities (OFPRA ensures the administrative and
judicial protection);

•

Right of a resident card of 10 years;

•

Right to travel: trip entitlement of two years delivered by the Prefecture;

•

Right for spouse and dependent minors to a 10 year resident card;

•

Right to work;

•

Right to stay up to 3 months in the reception centre which was already
accommodating the asylum seeker, this is renewable once with the Prefet's
(i.e. the appointed government representative) agreement;

•

Right to ask OFII to receive a place in a temporary accommodation centre;

•

Right to RSA, familial allocations; and

•

Right to ask for French Nationality.

For subsidiary protection:
•

Right of residence card of one year;

•

Trip entitlement of one year validity;

528

Article L. 552-1 of CESEDA.

529

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 83.
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•

Right to a temporary resident card of one year for the spouse and minor
children of the asylum seeker;

•

Right to work; and

•

Right to ask for French Nationality after justifying 5 years of regular residence
in France.

530

BENCHMARK 4 - ADEQUATE SUPPORT AND ACCOMMODATION
4.1

Is there any legislative or policy power/obligation

There are two distinguishing categories of situation:

on the state to provide publically funded
accommodation and financial support to people

Asylum seekers going through a regular procedure:

making an asylum claim?

531

They are entitled to housing (within a reception centre)
and an allowance. They
receive the temporary waiting allowance ("ATA") if they are not accommodated in a
reception centre, or the monthly substance allowance ("AMS")

532

if they are being

533

housed in reception or transit centres. They are also entitled to healthcare through a
system of universal healthcare (CMU "couverture maladie universelle"). It shall be
noted that the allocation of the ATA or AMS allowance stops as soon as they receive a
534
negative decision by the CNDA.

530

Ministry of the Interior, "Guide du demander d'asile", (6 May 2014), Accessed 1 July 2015, Available at:
http://www.immigration.interieur.gouv.fr/Asile/Guide-du-demandeur-d-asile pp. 28-32.

531

Circulaire N° DPM/CI3/2007 du 3 mai 2007 relative aux missions des centres d’accueil pour demandeurs d’asile, aux modalités d'admission dans
ces centres et de sortie de ces centres et au pilotage du dispositif national d’accueil (Circular relating to the missions of reception centre for asylum
seekers, to the entry and exit criteria of those centres and to the piloting of the national reception arrangement).

532

Created by the law n°2005-1719 of 30 Deccember 2005 (articles L.5424-8 and L. 5423-3 of Labour Code).

533

Article R. 348-4 of the Code of Social Action and Families.

534

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 55.
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Asylum seekers placed under an accelerated procedure:
They are eligible for the emergency reception scheme.

535

They do not have access to

the universal healthcare scheme but are entitled to state medical assistance. Only
those who are placed in an accelerated procedure because they are from a safe
country of origin can receive the ATA, which will automatically stop as soon as they
receive a rejection by OPFRA on first instance.

536

It should be noted that French legislation explicitly excludes asylum seekers from the
537

granting of all family related welfare benefits
and from the social welfare allowance
called "Active Solidarity Income" (RSA which is an allowance granted to individuals
above 25 years old who do not have the resources or have very low incomes).
4.2

538

What are the eligibility criteria (if any) for accessing
asylum accommodation/financial support? (e.g.

Eligibility criteria for accommodation:

merits of claim, means testing)

Reception centres: Only those who have an authorisation to remain and who have a
539
pending asylum claim are eligible to stay in reception centres.
The place in centres for asylum seekers is offered by the Prefecture where the
application has been made. If the asylum seeker does not accept this offer, they will be

535

Circular n° IOCL1113932C of 24 May 2011 on the management of the emergency scheme for asylum seekers.

536

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 55.

537

Article 512-2 of the social security code;a.

538

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 59.

539

Circular n° DPM/CI3/2007 relating to the missions of reception centre for asylum seekers, to the entry and exit criteria of those centres and to the
piloting of the national reception arrangement.
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excluded as a consequence from the benefit of the temporary waiting allowance.

540

Asylum seekers under the accelerated procedure can stay in an emergency reception
for a maximum of one month after the OFPRA decision, even if an appeal is pending.
Asylum seekers who fall under the Dublin procedure are only able to benefit from
emergency housing until the notification of the decision of transfer.

541

Eligibility criteria for the Temporary Waiting Allowance ("ATA"):
The allowance is provided to asylum seekers older than 18 years old for the whole
duration of the examination of their application.

542

The exception being for asylum

seekers under an accelerated procedure who benefit from the ATA only during the first
543
instance stage.
The French employment agency has the overall responsibility for the distribution of the
allowance (including decisions regarding its application or rejection).

544

The amount is as follows: 11.35 euros a day per adult or 340.50 in a month of 30 days
as of 1st January 2014.

545

540

Article L. 5423-9 of the Labour code.

541

For consequences if these deadlines are not complied with see: Circular NOR IOCL1114301C of 19 August 2011 on the missions of asylum seekers
reception centres;

542

Created by the law n°2005-1719 of 30 Deccember 2005 (articles L.5424-8 and L. 5423-3 of Labour Code).

543

Articles L.5423-8, Article 5423-9 and L.5423-11 of the Labour Code as amended by Article 31 of the rectified Financial law of 8 August 2014.

544

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 58.
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As for the Monthly Subsistence Allowance ("AMS"):
This allowance is allocated by the reception centres to each person (not only adults
over 18 years old) and replaces the ATA allowance once the asylum seekers enters a
centre, if they do not have a sufficient level of resources.

546

The amount of AMS can vary between a total of 91 and 718 euros a month, depending
on the "services" provided by the reception centre and the family situation of the
547
asylum seeker.
4.3

At which stages of the asylum process are people

In all cases, material reception conditions are tied to the issuance of the letter of

eligible for asylum accommodation/financial
support? (e.g. until an initial asylum decision is

registration prepared and sent once the asylum application has been received and
registered.

made, when appealing the refusal of an initial
decision, when an appeal is refused, when a case

Refugees and beneficiaries of subsidiary protection can request to stay in asylum

is reopened due to new information)

seekers’ reception centres until an offer of accommodation is available (though there is
a strict timeframe of three months from the final decision - which can be renewed
once).
Asylum seekers who have received a negative decision on their claim can, upon
request, stay in a centre for up to one month from the notification of the negative

545

A Decree on 27 December 2013 has set the daily amount of the allowance at 11.35 euros from 1st January 2014 (Décret n° 2013-1274 du 27
décembre 2013 revalorisant l'allocation temporaire d'attente, l'allocation de solidarité spécifique, l'allocation équivalent retraite et l'allocation
transitoire de solidarité).

546

Article R.348-4 of the Code of Social Action and Families.

547

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 58 and decree n° 2012-196 of 9 February 2012 for the 2012 amount.
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decision. Afterwards, they might access emergency accommodation through
emergency aid (if a place is available).

548

Asylum seekers under the accelerated procedure are only entitled to a place in the
emergency reception scheme until the OFPRA decision is taken this is even if an
appeal is pending (though there are specific exemptions allowing them to stay for a
549
maximum of one month after the OFPRA decision, even if an appeal is pending).
Asylum seekers who fall under the Dublin procedure are only able to benefit from
emergency housing until the notification of the decision of transfer.
4.4

550

What proportion of people claiming asylum have

Ministry of the Interior data states that 31% of the asylum seekers in 2013 (meaning

access to asylum accommodation/financial support
(i) until their initial decision (ii) until their asylum

18,421 asylum seekers) had not benefited from a housing funded by the State.

appeal (iii) when their asylum appeal has been
refused (iv)when their case has been reopened

The national reception scheme includes 258 regular reception centres for asylum
seekers ("CADA"), 1 centre especially suited to unaccompanied children asylum

due to new information?

seekers and 2 ‘transit’ centres (in Villeurbanne and in Créteil). In addition, there are
several thousands of emergency scheme places.

552

548

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 59.

549

Circular n° IOCL1113932C of 24 May 2011 on the management of the emergency scheme for asylum seekers.

550

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 59.

551

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 61

552

2015 Finance draft law – Appendix « Immigration, Asylum, Integration » p.30 and see Ministry of the Interior Website, Available at:
http://www.immigration.interieur.gouv.fr/Asile/L-accueil-des-demandeurs-d-asile/L-accueil-et-l-hebergement-des-demandeurs-d-asile.
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The distribution of the reception centres on the territory is reported as being at odds
with the asylum seeker flows e.g. only 16.5% of the CADA centre places are available
553
in the Paris region where 36% of the asylum claims were made in 2013.
Though asylum seekers are for the main part entitled to accommodation they do not
necessarily have access to the accommodation. As of 30 June 2014, there were
24,689 places in regular reception centres while France had registered 66,251 asylum
554
applications (adults and children). In 2013, 19,008 asylum seekers were housed in a
555

CADA centre out of 59,327 asylum seekers entitled to the reception scheme.
The
number of reception centres is therefore insufficient for the French scheme to provide
access to housing to all the asylum seekers who should benefit from it in accordance
with the Reception Conditions Directive. On 31 December 2013, there were 15,000
asylum seekers on a priority waiting list to obtain a play in a CADA reception centre
amounting to an average waiting period of 12 months.

556

553

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 60 and National Assembly, Rapport d’information sur l’évaluation de la politique d’accueil
des demandeurs d’asile (Information report on the evaluation of the reception conditions offered to asylum seekers), Jeanine Dubié and Arnaud
Richard, 10 April 2014.

554

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 60, Source OFII, quoted in: National Assembly, Rapport d’information sur l’évaluation de la
politique d’accueil des demandeurs d’asile (Information report on the evaluation of the reception conditions offered to asylum seekers), Jeanine
Dubié and Arnaud Richard, 10 April 2014.

555

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 60, Quoted in National Assembly, Rapport d’information sur l’évaluation de la politique
d’accueil des demandeurs d’asile (Information report on the evaluation of the reception conditions offered to asylum seekers), Jeanine Dubié and
Arnaud Richard, 10 April 2014.

556

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 56 see also National Assembly, Rapport d’information sur l’évaluation de la politique
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Because of shortages of places in regular reception centres for asylum seekers, the
State has developed emergency schemes in every department (20,637 places were
557
funded in 2012 and almost 22,000 places were financed in 2014).
We have been unable to find the specific statistics requested. However, please see the
following statistics reported in AIDA relating to the distribution of asylum seekers
among the different housing solutions (on 30 June 2013):
•

Number of asylum seekers in the procedure - 59,327;

•

Number of asylum seekers housed in a CADA reception centre - 19,008;

•

Percentage of asylum seekers eligible to a housing in a CADA centre who are
effectively housed in a CADA centre - 32%;

•

Number of asylum seekers housed in an emergency facility - around 21,898;

•

Percentage of asylum seekers in the procedure effectively housed in a State
funded facility - 69%; and

•

Percentage of asylum seekers who did not obtain or did not request housing 31%.

4.5

558

How is it funded? Which body administers the
funds? What is its relationship to the body making

The budget for asylum is globally decided each year by Parliament when they vote on
the budget. The budget for asylum will be included in that for immigration in general.

asylum decisions? What is the budget for providing
asylum accommodation/financial support? Who

The budget is thus reviewed annually.

d’accueil des demandeurs d’asile (Information report on the evaluation of the reception conditions offered to asylum seekers), Jeanine Dubié and
Arnaud Richard, 10 April 2014.
557

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france and 2015 Finance draft law – Appendix « Immigration, Asylum, Integration » p.31 In the 2015
Finance Law, the gouvernement planned to finance 500 supplementary places in the emergency reception scheme for asylum seekers in the region
of Calais (northern France).

558

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 61.
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sets the rate of financial support provided? Is the
rate of financial support linked to inflation or

The Budget:

reviewed annually against other criteria?

•

Budget for ATA is currently set at 110 million euros (it was reduced to 25
million euros in 2015).

•

Amount of ATA is currently 11,45 € per day, that is 343,50 € for 30 days.

•

Budget for Emergency Accommodation of asylum-seekers is currently set at
132.5 million euros (it was increased of 17,1 million euros in 2015).

•
4.6

Which organisation(s) provide asylum
accommodation/financial support?

Budget for CADA housing is set at 220 million euros.

559

The provision of reception conditions is regulated at national level and is coordinated
on a day-to-day basis at local level (with the exception that when housing requests
cannot be met at the departmental level, they are examined at the regional and
national levels).

560

The state provide for accommodation and financial support (temporary waiting
allowance ("ATA") and monthly subsistence allowance ("AMS")).
The Office Français de l’Immigration et de l’Intégration ("OFII") carries responsibility for
the orientation platforms that provide initial guidance for applicants. Local authorities at
the Département level (Prefecture and decentralised administrations) are tasked to
organise the accommodation in regular reception centres, as well as to manage the
emergency accommodation scheme. The management of these asylum reception
centres is subcontracted to the semi-public company Adoma or to NGOs that have
been selected through a public call for tenders. These centres fall under the French

559

Loi de Finance pour 2015.

560

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 69 and Circulaire NOR IOCL1114301C du 19 août 2011 relative aux missions des centres
d’accueil pour demandeurs d’asile (CADA) et aux modalités de pilotage du dispositif national d’accueil (DNA).
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social initiatives (action sociale) and are funded by the State. Their financial
management is entrusted to the Prefect of the Département.
4.7

561

How is accommodation provided? (e.g. in a centre,
in the community, ‘no-choice’ dispersal, able to live

Different forms of accommodation exist including: accommodation in reception centres,
and accommodation in emergency schemes (hotel rooms, flats or collective emergency

with contacts / community etc.) How much are
people moved around?

facilities). there are also two ‘transit’ centres which house asylum seekers temporarily
562
and refer them to the national reception scheme.
563

The accommodation is provided by the Prefecture.
If the asylum seeker does not
accept this offer, they will be excluded as a consequence from the benefit of the
temporary waiting allowance.

564

As a consequence, the asylum seeker has no choice

regarding the offer made to him by the Prefecture. Applicants cannot choose which
565
reception centre they will be offered a place (and cannot appeal the decision).
Nuclear families can usually stay together, but, if relying on emergency shelters, in
practice they cannot stay together as rooms for men and women are sometimes
separated in these shelters.

566

561

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 60.

562

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 57.

563

National Assembly, Rapport d’information sur l’évaluation de la politique d’accueil des demandeurs d’asile (Information report on the evaluation of
the reception conditions offered to asylum seekers), Jeanine Dubié and Arnaud Richard, 10 April 2014.

564

Article L. 5423-9 of the Labour code.

565

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 68.

566

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 62.
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Once they have been allocated to a reception centre, asylum seekers are rarely asked
to move. Persons may have to move from emergency facilities, possibly to a transit
centre to finally settle in a regular reception centre (gradually progressing to more
567
stable housing).
4.8

How is financial support provided? (e.g. cash,
payment card, vouchers)

We have been unable to find information regarding how the financial support is
provided.

4.9

Who monitors the quality of asylum
accommodation/the provision of financial support?

We are not aware of an official monitoring scheme for the quality of accommodation.
However, the AIDA report implies that NGOs and/or other bodies report on the

How is the quality of asylum
accommodation/provision of financial support

adequacy of accommodation. There are also circulars in existence which provide for
569
certain conditions to be maintained to ensure the living standard is adequate.

monitored? Who is responsible for ensuring the
implementation of recommendations?

There are also general remedies available in public law. A claim can be filed to the

568

administrative judiciary body or to the Rights Defender (to claim that your right to
dignity has been breached regarding the accommodation's conditions). The Defender
of Rights ensure the rights and liberties' respect and promote equality.
Recommendations are made by the Defender of Rights every year.
The provision of reception conditions is regulated at national level and is coordinated
on a day-to-day basis at local level. French authorities use a national database
‘Dispositif national d'accueil’ (DNA - national reception scheme), which monitors new

567

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 69.

568

See AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 63 which discusses adequacy of conditions.

569

For example see, See AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015,
Available at: http://www.asylumineurope.org/reports/country/france p. 63 and section I.1.2 of the Circular NOR IOCL1114301C of 19 August 2011
on the missions of reception centres for asylum seekers.
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arrivals, outflow and waiting lists etc. Every three months, information from the DNA is
sent to the competent authorities to inform them of reception availability.

570

Emergency places do not benefit from a national monitoring mechanism. A pilot project
to extend the national scheme monitoring tool to these emergency places was
launched in 2013 in Bretagne, Franche-Comté, Poitou-Charentes and Nord Regions.
4.10

Is there a process for people who want to complain
about the asylum accommodation/financial support
they have received? Which body administers it?

571

See 4.9. No information is available regarding the frequency of the use of the
complaints process.

What is their relationship to the organisations
providing asylum accommodation/financial
support? How often is the complaints process
used? What is the outcome?
4.11

Do people have access to free healthcare during
their asylum claim? What are the criteria? Do

Asylum seekers going through a regular procedure are entitled to healthcare through a
572
system of universal healthcare ("CMU" or "couverture maladie universelle").
Access

refused asylum seekers have access to free
healthcare while they remain in the country? Do

to the CMU insurance is provided for free if the annual resources of the claimant do not
573
exceed 9,534 Euros per household.

they have difficulty accessing healthcare?

570

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 69.

571

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p 61.

572

Article L-380-1 of the Social security code.

573

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 72.
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However, asylum seekers placed under an accelerated procedure do not have access
to the universal healthcare scheme but are entitled to state medical assistance
574
("AME").
Subsequent applicants will most likely benefit from the AME health coverage, as 88%
of them are treated under the accelerated procedure. This medical aid is a social
benefit for migrants only, enabling the beneficiaries to receive treatments in hospitals
as in any doctor's offices. It should be noted however that AME is possible for only 3
months of residence in France.

575

Refused asylum seekers have access to PASS (permanence d'accès aux soins de
santé) or welcoming centers monitored by the NGO Doctors Without Borders.

576

Difficulties and delays for an effective access to healthcare vary depending on the city
for example access to the CMU in the Rhone department is effective within a month,
while there are long waiting periods to obtain access to the CMU in Nice (3 months in
early 2014).
The NGO Doctors of the World has reported that among the 2 226 asylum seekers
they had received in their health centres ("Caso") in 2012, only 11% of them were
benefiting from the coverage of health insurance. Obstacles include administrative

574

Decree of 28 July 2005 on the modalities of admission of requests for state medical aid/ Décret n°2005-860 du 28 juillet 2005 relatif aux modalités
d'admission des demandes d'aide médicale de l'Etat.

575

Ministry of the Interior, "Les Droits Ouverts aux Refugies", (5 December 2014), Accessed 1 July 2015, Available at:
http://www.immigration.interieur.gouv.fr/Asile/Les-refugies/Les-droits-ouverts-aux-refugies and Article L.115-6 of Social Security Code.

576

Please see L.6112-6 CSP.
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difficulties, a lack of awareness of their rights and the language barrier 28% of them
had declared having renounced to treatment during the past 12 months.

577

Some problems with access are not specific to asylum seekers but are due to some
doctors reluctance to receive and treat patients who benefit from the AME or CMU and
tend to refuse booking appointments with them.
4.12

Are people allowed to work while they are claiming
asylum? What are the criteria? When are people
given access to the labour market? Are they

578
579

French legislation allows for access to the labour market for asylum seekers.
However, this access is strictly limited in practice:
•

allowed to work in any job or to be self-employed?

Access to the labour market is allowed only if the first instance determination
authority (OFPRA) has not ruled on the asylum application within one year after
the registration of the application and only if this delay cannot be attributed to
the applicant. The same rule applies for the appeal brought to the CNDA.

•

580

The asylum seeker must have obtained a temporary work permit. To obtain this
permit, the asylum seeker must have a job offer or an employment contract.

581

The Prefect is the authority granting such permits. Additionally, the competent unit for
such matters is the Regional Direction for companies, competition, consumption, work
582
and employment from the Ministry of Labour.

577

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 73 and see Observatory of access to health care – report 2012, French mission – Doctors
of the world, October 2013.

578

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 73.

579

R.742-1 to R742-6 CESEDA

580

Article R-742-3 of CESEDA.

581

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 70.
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4.13

4.14

Are there any restrictions to freedom of movement

Asylum seekers benefit from freedom of movement in France (except for persons who

for people claiming asylum?

introduced an asylum application in an administrative detention centre or who are
583
under house arrest).

What provision is made for people who are refused

Please see response to question 4.1 which details the entitlement to accommodation

asylum accommodation/financial support? Is this
the same for families / singles etc.? What happens

for asylum seekers and refer to 4.3 for potential provision of accommodation following
a negative decision and the relevant time limits.

to these people in practice?
If entitlements to accommodation have been exhausted in practice asylum seekers
must rely on “regular” emergency shelters (night shelters for homeless persons) or live
on the streets (this is also the case if there is insufficient capacity in reception centres
584
or under emergency schemes).
Following a negative asylum decision there are financial supports for an asylum seeker
returning to their country of origin:
Assistance for return home
•

Material assistance - Travel expenses, surcharge of luggage of 40 kg per adult
and 20 kg per minor children, help to obtain the travel documents.

•

Lump sum financial assistance - 500 euros per adult, 250 euros per minor
child.

•

Assistance for reintegration to the origin country. Help is available to create an
economic activity to provide income, if the asylum seeker wishes to create a

582

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 70.

583

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 68.

584

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 59.
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company in their country of origin. The financial help can extend to 7000 euros
maximum regarding the project.
4.15

585

What other kinds of advice/information are asylumseekers able to access if they have problems

Victims of torture or traumatised asylum seekers

relating to, for example, health, mental health,
housing, education, children, being victims of

structures. However, these specialised centres are few in number in France, unevenly
586
distributed across the country and cannot meet the growing demand.

Victims of torture or traumatised asylum seekers can be counselled in a few NGO

crime?
Forum réfugiés-Cosi has also set up the first mental health centre (called "ESSOR") in
the Rhone area specialising in the treatment of and support to victims of torture and
trauma resulting from the conditions of their exile.

587

Unaccompanied Minors
Forum réfugiés-Cosi has carried out missions to provide information, legal support and
assist in the referral of hundreds of asylum seeking unaccompanied minors arriving in
the Rhône département. There is also a specialised OFPRA leaflet targeted to
unaccompanied asylum seeking children which lists a number of specialised NGOs
providing support.

588

585

Ministry of Interior, "Guide for Asylum Seekers 2013", Accessed 1 July 2015, Available at:
http://www.immigration.interieur.gouv.fr/content/download/69983/510865/file/Guide_demandeur_asile_2013_Anglais.pdf

586

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 73.

587

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 74.

588

AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/france p. 67 and OFPRA, Guide de l’asile pour les mineurs isolés étrangers en France, 30 April
2014.
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Housing
Information provided to asylum seekers in reception centres about the modalities of
their reception is governed by the Circular on the missions of CADA centres of 19
589
August 2011.
The manager of the CADA has to deliver any useful information on the conditions of his
or her stay in the centre to the asylum seeker, in a language that they understand and
in the form of a welcome booklet.
Each centre also has its own information procedures. For example in a CADA
managed by Forum réfugiés-Cosi, the asylum seeker is informed about these legal
reception provisions through the residence contract and operating rules they sign upon
entry in the reception centre. They are also provided with an information booklet on the
right to health. Collective information sessions through activities are also organised in
590
reception centres managed by Forum réfugiés-Cosi.

RELEVANT LEGISLATION
Code of Entry and Residence of Foreigners and of the right to asylum (CESEDA)
Code of Social Action and Families (CASF)
Code of Administrative Justice (CJA)
French Labour Code.

589

Circulaire NOR IOCL1114301C du 19 août 2011 relative aux missions des centres d’accueil pour demandeurs d’asile (CADA) et aux modalités de
pilotage du dispositif national d’accueil (DNA)

590

AIDA, National Country report France (third update, 2015)AIDA - Asylum Information Database, "Country Report: France - 3rd Update", (January
2015), Accessed 1 July 2015, Available at: http://www.asylumineurope.org/reports/country/france p. 68.
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GENERAL
0.1

How many asylum claims are there per year?

Number of total applications (including first asylum applications and subsequent
applications):
2014 - 202,834; and
2013 - 126,705.

591

Number of first asylum applications:
January-March 2015: 75,034;

592

2014 - 173,072;
2013 - 109,580; and
2012 - 64,539.
0.2

593

What percentage are allowed /refused at first

In January - March 2015, 36.7% of the applicants were granted protection.

instance and allowed/refused on appeal, by
nationality?

In 2014, at first instance:

594

Allowed total - 40,563 (31.47%); and
Rejected total - 43,018 (33.37%).

595

591

http://www.asylumineurope.org/sites/default/files/report-download/aida_-_germany_thirdupdate_final.pdf

592

Federal Office for Migration and Refugees (Bundesamt für Migration und Flüchtlinge, hereinafter as "Federal Office") - Current Figures of Asylum
(Aktuelle Zahlen zu Asyl) (March 2015), Accessed 15 July 2015, Available at:
http://www.bamf.de/EN/Migration/AsylFluechtlinge/Asylverfahren/asylverfahrennode.html;jsessionid=A6046CA11781B4CDA29E0870DCC99534.1_cid359 p. 3.

593

AIDA - Asylum Information Database, "Country Report - Germany: Third Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/germany

594

Federal Office for Migration and Refugees (Bundesamt für Migration und Flüchtlinge, hereinafter as "Federal Office") - Current Figures of Asylum
(Aktuelle Zahlen zu Asyl) (March 2015), Accessed 15 July 2015, Available at:
http://www.bamf.de/EN/Migration/AsylFluechtlinge/Asylverfahren/asylverfahrennode.html;jsessionid=A6046CA11781B4CDA29E0870DCC99534.1_cid359 p. 7.
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27.7% of the applicants were granted protection in 2012 and 24.9% in 2013.

596

In 2014, on appeal:
Allowed total - 3,564 (10.48%); and
Rejected total - 7,769 (22.85%).

597

In 2014, at first instance, broken down into countries of origin:
Country

Refugee status
offered

Syria

598

Rejections

85.88%

Total protection
status offered
(including refugee,
subsidiary
protection and
humanitiarian
protection)
99.91%

Serbia

0.01%

0.31%

99.69%

Afghanistan

40.75%

68.45%

31.56%

Iraq

84.30%

88.70%

11.31%

Kosovo

0.22%

2.16%

97.84%

0.08%

595

AIDA - Asylum Information Database, "Country Report - Germany: Third Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/germany

596

Federal Office, "Germany´s Asylum Procedure - In Detail (Das deutsche Asylverfahen - ausführlich erklärt)", (November 2014) Accessed 15 July
2015, Available at: http://www.bamf.de/SharedDocs/Anlagen/DE/Publikationen/Broschueren/das-deutsche-asylverfahren.pdf?__blob=publicationFile
p. 40 (In German).

597

EASO, "Annual Report on the situation of asylum in the EU 2013", (July 2014) , Accessed 15 July 2015, Available at: https://easo.europa.eu/wpcontent/uploads/EASO-AR-final1.pdf

598

AIDA - Asylum Information Database, "Country Report - Germany: Third Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/germany
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Macedonia FYR

0.04%

0.40%

99.61%

Bosnia and

0.00%

0.42%

99.58%

Russia

11.29%

23.94%

76.06%

Somalia

44.54%

74.15%

25.85%

Iran

70.58%

73.70%

36.30%

Herzegovina

In 2013, 94.2% of asylum seekers from Syria were granted protection. Most of the
applications of asylum seekers from the Balkans were refused (e.g. over 99% of the
applications from Macedonia). Approximately half of the asylum seekers from Iraq,
Iran, Afghanistan and Somalia were granted protection and approximately 72% of the
asylum seekers from Eritrea.
0.3

What are the most prevalent nationalities in the
asylum claims being received?

599

See section 3.14 regarding total protection status.

In 2014:
•

Syria: 122,115 (19.5%);

•

Afghanistan: 41,370 (6.6%);

•

Kosovo: 37,895 (6.1%);

•

Eritrea: 36,925 (5.9%); and

•

Serbia: 30,840 (4.9%).

600

BENCHMARK 1 - TIMELY ADVICE AND INFORMATION
1.1

Is there any legislative or policy power/obligation

The law places an obligation on authorities to provide general information on rights and

599

Federal Office, "Germany´s Asylum Procedure - In Detail (Das deutsche Asylverfahen - ausführlich erklärt)", (November 2014), Accessed 15 July
2015, Available at: http://www.bamf.de/SharedDocs/Anlagen/DE/Publikationen/Broschueren/das-deutsche-asylverfahren.pdf?__blob=publicationFile
p. 39 (In German).

600

Eurostat, "Countries of Origin of (non-EU) Asylum seekers in the EU", Accessed 21 July 2015, Available at: http://ec.europa.eu/eurostat/statisticsexplained/index.php/File:Countries_of_origin_of_(non-EU)_asylum_seekers_in_the_EU-28_Member_States,_2013_and_2014_YB15_III.png
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on the state to provide publically funded advice and
information about the asylum system to people

obligations of asylum seekers. According to section 24(1) of the Asylum Procedure
Act, the Federal Office for Migration and Refugees ("Federal Office") (the responsible

making an asylum claim?

body for asylum processes) (see 3.2):
“... shall inform the foreigner in a language he can reasonably be supposed to
understand about the course of the procedure and about his rights and duties,
especially concerning deadlines and the consequences of missing a deadline.”
In practice, the initial reception centres hand out leaflets which contain information on
where and when asylum seekers can receive advice or assistance.

601

Asylum seekers

receive various information sheets upon lodging their application, including the
following:
a)

an information sheet on the rights and duties during the procedure and on the
proceedings in general (available in around 60 languages);

b)

information on the consequences of a withdrawal or (final) rejection of an
application;

c)

information on the obligation to comply immediately with a referral to the initial
reception centre;

d)

information on the obligation to comply with a decision to be referred to another
reception centre, including the obligation to register with the authorities in case
of such a referral; and

e)

a general leaflet on the Dublin procedure or a special leaflet on the Dublin
procedure for unaccompanied minors as prescribed by the recast Dublin
regulation.

601

Asylum Procedure Act Section 47 IV.
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1.2

1.3

1.4

What are the eligibility criteria (if any) for accessing

There are no particular eligibility criteria. The Federal Office is obliged to provide the

this advice/information? (e.g. merits of claim,
means testing)

asylum seeker with information in German and in the language of his/her home country
602
and to brief him/her on his/her rights and obligation in the asylum procedure.

At which stages of the asylum process are people

The asylum seeker will be briefed on his or her rights and obligations in the asylum

eligible for asylum advice/information?

procedure throughout, but particularly on entry to the country and at the application
stage. See section 1.1 for further information.

What proportion of people claiming asylum access
asylum advice/information (i) prior to their asylum

The proportion of people is unknown. In some initial reception centres welfare
organisations or refugee councils have regular office hours. However, such advice

interview (ii) for an asylum appeal?

services are not available in all centres and not all of the time, so very often interviews
take place before asylum seekers have had a chance to contact an NGO or a lawyer.
There is no mechanism which ensures that asylum seekers are getting access to legal
advice from an independent institution before the interview.
If asylum seekers do get access to legal advice for the interview, then in attendance
will be the applicant, his legal representative (lawyer or guardian) and the case worker.
If requested, the applicant may be accompanied at his interview by a “trusted”
individual, such as a legal represen¬tative or UNHCR representative. Additional
attendees may only be present with the express agreement of both the applicant and
the Federal Office.

603

Once asylum seekers have left the initial reception centres and have been transferred
to other accommodation, the accessibility of legal advice depends strongly on the place
of residence.

602

Federal Office, "Germany´s Asylum Procedure - In Detail (Das deutsche Asylverfahen - ausführlich erklärt)", (November 2014) Accessed 15 July
2015, Available at: http://www.bamf.de/SharedDocs/Anlagen/DE/Publikationen/Broschueren/das-deutsche-asylverfahren.pdf?__blob=publicationFile
p. 14.

603

Federal Office, "Germany´s Asylum Procedure - In Detail (Das deutsche Asylverfahen - ausführlich erklärt)", (November 2014) Accessed 15 July
2015, Available at: http://www.bamf.de/SharedDocs/Anlagen/DE/Publikationen/Broschueren/das-deutsche-asylverfahren.pdf?__blob=publicationFile
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1.5

1.6

604

How is asylum advice/information funded? What

State-funded advice is provided by reception centres run by the Federal Office,

body administers the funds? What is its
relationship to the body making asylum decisions?

which is the same body which administers asylum applications. Welfare organisations
and NGOs are sometimes funded as projects by the European Refugee Fund. The

What is the budget for providing asylum
advice/information?

current budget for providing asylum advice/information in Germany is unknown.

Which organisation(s) provide asylum

Initial reception centres for asylum seekers provide leaflets and initial information.

advice/information?

Otherwise, there are welfare organisations and other NGOs which offer free legal
advice services, including:
(1)

Arbeiterwohlfahrt;

(2)

Caritas Germany;

(3)

The German Red Cross;

(4)

Pro Asyl; and

(5)

Diakonie.

They can offer free legal advice services which include basic legal advice.
1.7

How is this advice/information provided? (e.g. face-

Asylum seekers receive information leaflets as per 1.1. The applicant has to sign an

to-face advice, telephone advice, group sessions
etc.)

acknowledgement of the receipt of the information leaflets.

605

In some reception centres, further information is handed out or made available through
notice boards or posters (e.g. information on the office hours of authorities, NGOs and
other institutions), but there is no systematic practice for the distribution of such
additional information.
In addition, asylum seekers are orally informed about “the significance and the

604

AIDA - Asylum Information Database, "Country Report - Germany: Third Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/germany

605

AIDA - Asylum Information Database, "Country Report - Germany: Third Update", page 40 (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/germany
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proceedings of the interview” and they are instructed about their rights and obligations
at the beginning of the interview.
Access to NGOs is highly dependent on the place of residence and access to such
services is not systematically ensured.
1.8

1.9

Is the provision of advice/information proactive
(and designed to assist people to be prepared for

The provision of advice/information is proactive. Information leaflets are provided at an
early stage, but specific advice is only reactive as state funded advice and

the process) or reactive (at the point they have a
problem and only focussed on that problem)?

representation is only available on appeal.

Who monitors the quality of asylum
advice/information? How is the quality of asylum
advice/information monitored? Who is responsible

The Federal Office is the responsible body.

for ensuring the implementation of

process. Besides reviewing the minutes of the interview and the decision of the

recommendations about the quality of asylum
advice/information?

authority, "condensed overviews" are to be submitted to the quality conveyors at the
Federal Office during all decision-making processes in order to ensure a consistent

The quality assurance is provided through several measures and covers the entire

decision practice. Furthermore, the decision-makers are provided with several tools to
control the quality of asylum advice/information and the decisions of the authorities.
These include standing instructions, manuals, instruction sheets and the quality
handbooks "Interviews and Decisions", which are constantly renewed. Moreover, the
decision-makers are provided with several trainings and there is a close cooperation
with the UNHCR and European partner authorities during the quality monitoring.
1.10

606

Is there a process for people who want to complain
about the asylum advice/information they have

Federal state or federal police complaints are likely to be referred to the Federal Office,
which also the responsible body for asylum applications and procedures. NGOs have

tried to access/have received? Which body
administers it? What is their relationship to the

been known to hold the Federal Office to account, but there is no process in law for
607
this.

606

Federal Office for Migration and Refugees, "Asylum and refugee protection,: Quality assurance," (7 June 2013), Accessed 15 July 2015, Available
at: http://www.bamf.de/EN/Migration/AsylFluechtlinge/Asylverfahren/Qualitaetssicherung/qualitaetssicherung-node.html

607

Asylum Procedure Act Para. 74 et seqq.
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organisations providing asylum advice/information?
How often is the complaints process used? What is

Further, if the application for asylum is rejected by the Federal Office, the asylum-

the outcome?

seeker may file a claim at the administrative court (Verwaltungsgericht).
Legal
609
representation is not required at first instance.
The parties may appeal against the

608

decision of the administrative court at the Higher Administrative Court
(Oberverwaltungsgericht) if the appeal was admitted by the Higher Administrative
610

611

Court.
Legal representation is required at second instance.
The parties may
appeal against the decision of the Higher Administrative Court at the Federal
Administrative Court if the appeal was admitted by the Higher Administrative Court or
612

the Federal Administrative Court.
The appeal at third instance permits judicial review
613
from the law only and not of the facts. Legal representation is required.
After having
passed all instances the parties may file a constitutional complaint at the Federal
614
Constitutional Court.
Out of 23,323 procedures before the asylum chamber of the administrative courts,
which were terminated by judgement, court order or court decision, only 2168 were
declared to be well founded in 2013.

615

608

Asylum Procedure Act Para. 74 et seqq.

609

Code of the Administrative Court Procedure (Verwaltungsgerichtsordnung, hereinafter as "Code of the Administrative Court Procedure") Para. 67.

610

Asylum Procedure Act Para. 78.

611

Code of the Administrative Court Procedure Para. 67.

612

Code of the Administrative Court Procedure Para. 132.

613

Code of the Administrative Court Procedure Para. 67.

614

Federal Constitutional Court Act (Bundesverfassungsgerichtsgesetz, hereinafter as "Federal Constitutional Court Act") Para. 90 et seqq.

615

Federal Statistical Office (Statistisches Bundesamt) - Special Series No. 10 (Fachserie 10), Series 2.4, Accessed 15 July 2015, Available at:
https://www.destatis.de/EN/Publications/Publications.html p. 20.

REFUGEE & ASYLUM PROCESSES  October 2015

DLA Piper  236

BENCHMARK 2 - ACCESS TO QUALITY LEGAL ADVICE AND REPRESENTATION
2.1

Is there a role for a legal representative in the
asylum determination process?

There is no role for legal representation at first instance decisions, however asylum
seekers may get legal representation at their own expense at any time of the procedure
and/or when filing a claim at the administrative court.
In contrast, where the parties appeal against the decision of the administrative court
and/or the decision of the Higher Administrative Court, legal representation is
obligatory.

2.2

616

Is there any legislative or policy power/obligation
on the state to provide publically funded legal

Not for the first instance decision. Legal assistance is not systemically available to
asylum seekers in Germany at application stage. Welfare organisations and other

advice/representation to people making an asylum
claim?

NGOs offer free legal advice services which include basic legal advice (sometimes as
617
projects with funding from the European Refugee Fund).
Some legal assistance can be provided with difficulty at the appeals stage during court
proceedings (but it is merits-tested) and during the airport procedure and during
detention of an asylum seeker.

2.3

What are the eligibility criteria (if any) for accessing
asylum legal advice/representation? (e.g. merits of

For appeal, eligibility for legal aid is merits-tested by the same appeals judge who will
hear the appeal. Lawyers are often cautious about applying for free legal assistance to

claim, means testing)

be merits-tested as a negative decision in the legal assistance application may also
lead to a negative decision in the appeal.
In court proceedings, where a party is not able to cover the legal costs (full or in part or
only in installments) he/she shall receive legal aid upon request if the intended

616

Code of the Administrative Court Procedure Para. 67.

617

AIDA - Asylum Information Database, "Country Report - Germany: Third Update", page 25 (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/germany
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prosecution or legal defence has sufficient prospects of success and if it does not
appear to be manifestly not made in good faith.
2.4

At which stages of the asylum process are people
eligible for asylum legal advice/representation?

618

Interview
The interview may be attended by representatives of the Federation, of a State or of
the UNHCR. The head of the Federal Office may allow other persons to attend.

619

NGOs are not entitled to legally represent their clients in the course of the asylumprocedure. During the first instance procedure at the Federal Office, asylum seekers
may be represented by a lawyer but they are not entitled to legal aid, so they have to
pay their lawyers' fees themselves at this stage.
Unaccompanied minors will be given an appointed guardian, who is given the
opportunity to attend the interview. If the guardian does not attend, the interview may
still be held however.
The guardian and a person of care and custody may also speak to the individual case
during the interview and ask questions of the minor.
Airport procedure
The airport procedure is the only procedure in Germany in which asylum seekers are
entitled to free legal assistance. There is no basis for this in legislation but it results
620
from a decision of the Federal Constitutional Court.

618

Code of the Administrative Court Procedure in conjunction with Para. 114 et seqq. Code of Civil Procedure (Zivilprozessordnung, hereinafter as
"Code of Civil Procedure") Para. 173.

619

Asylum Procedure Act Section 25 subs. 6 ; and Federal Office, "Germany´s Asylum Procedure - In Detail (Das deutsche Asylverfahen - ausführlich
erklärt)", (November 2014), Accessed 15 July 2015, Available at: http://www.bamf.de/SharedDocs/Anlagen/DE/Publikationen/Broschueren/dasdeutsche-asylverfahren.pdf?__blob=publicationFile
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Any available person or institution sufficiently qualified in asylum law may provide
assistance. In practice, the association of lawyers in the airport's region coordinates a
consultation service with fully qualified lawyers. If an applicant wants to speak to a
lawyer, the border police will contact a lawyer from the consultation service as soon as
entry to the country is formally denied, which includes the rejection of the asylum
application.
Court Proceedings
During court proceedings after their first application, asylum seekers can apply for legal
aid to pay for a lawyer. The granting of legal aid is dependent on how the court rates
the chances of success (see 2.3).
Furthermore, decision-making in the legal aid procedure may take considerable time so
lawyers frequently accept cases before legal aid is granted or not. As a consequence,
most lawyers specialising in this area have additional areas of specialisation while a
few also charge higher fees on the basis of individual agreements with their clients.
It is possible to appeal against the rejection of an asylum application at an
Administrative Court without being represented by a lawyer, but from the second
appeal stage onwards representation is mandatory.
Detained asylum seekers
If an asylum application is lodged by someone in detention, they shall immediately be
given an opportunity to contact a lawyer of their choice, unless they have already
621
secured legal counsel.
Legal assistance is not paid for out of public funds and an

620

Federal Constitutional Court/Bundesverfassungsgericht, decision of 14 May 1996 –2 BvR 1516/93 –, cf. Reinhard Marx. AsylVfG –Kommentar zum
Asylverfahrensgesetz (Asylum Procedures Act – Commentary), 7th edition, 2009, Accessed 15 July 2015, p. 432.

621

Asylum Procedure Act Section 14 III.
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applicant usually has to cover the costs for legal representation for the purpose of
judicial review of detention and representation in the asylum procedure. There is a
possibility to apply for legal aid in the context of judicial review of detention, but this is
rarely granted since legal aid is dependent on how the court rates the chances of
success.
2.5

What proportion of people claiming asylum access
asylum legal advice/representation (i) prior to their

No statistics were available but it is likely that the majority of people access legal
advice/representation to prepare for an asylum appeal.

asylum interview (ii) for an asylum appeal?
2.6

What kinds of legal work are included (e.g. witness
statements, representation etc.) and what is
excluded, either formally or in practice?

Legal advisors (e.g. co-workers of NGOs) may provide advice to asylum seekers but
cannot represent them before the court. During court proceedings asylum seekers may
622
be represented by an attorney.
From the second appeal stage onward, an attorney
must be engaged to represent asylum seekers.

623

During the airport procedure, the free of charge legal service includes:
•

Consultation with the lawyer is free of charge for the applicant as far as it
concerns the possibilities of legal remedy.

•

The lawyer may also assist with the drafting of the request to the administrative
court.

•

Any other actions undertaken by the lawyer are not included in the free
assistance. In particular, representation before the court is not part of this free
legal assistance.

622

Asylum Information Database, "Regular Procedure", Accessed 15 July 2015, Available at:
http://www.asylumineurope.org/reports/country/germany/asylum-procedure/procedures/regular-procedure#legal assistance

623

Code of Administrative Court Procedure subs. 4 sentence 1 Section 67.
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2.7

How is it funded? What body administers the

There is no state funding at first instance. During court proceedings, asylum seekers

funds? What is its relationship to the body making
asylum decisions? What is the budget for providing

can apply for legal aid to pay for a lawyer. The granting of legal aid is dependent on
624
how the court rates the chances of success.

asylum legal advice/representation? How much of
a legal representative’s time does the budget allow
for?
2.8

Which organisation(s) provide asylum legal advice
/information? What qualifications are required for

See 1.6 and 2.4. However, legal advice is not systematically available to asylum
625
seekers in Germany.

people to provide asylum legal advice/information?
Who regulates this?

There are no specific qualification requirements for legal advisors in German
legislation. Attorneys require professional qualifications to provide legal representation
in general. However, no formal specific training requirements exist for attorneys
626
representing asylum seekers under legal aid.
Every foreign national also has the
right to contact the UNHCR, and it may attend asylum interviews.

2.9

Who monitors the quality of asylum legal
advice/information? How is the quality of asylum

627

It is likely that matters regarding the implementation of recommendations about the
quality of legal advice and representation will be referred to the Federal Office.

legal advice/representation monitored? Who is
responsible for ensuring the implementation of
recommendations about the quality of legal advice
and representation?

624

Asylum Information Database, "Regular Procedure", Accessed 15 July 2015, Available at:
http://www.asylumineurope.org/reports/country/germany/asylum-procedure/procedures/regular-procedure#legal assistance

625

European Council on Refugees and Exiles, "Asylum Information Database, National Country Report - Germany", (January 2015), Accessed 15 July
2015, Available at: http://www.refworld.org/docid/54f05b7c4.html

626

European Council on Refugees and Exiles, "Survey on Legal Aid for Asylum Seekers in Europe", (October 2010), Accessed 15 July 2015, Available
at: http://www.ecre.org/component/downloads/downloads/268.html p. 23

627

Federal Office of Migration and Refugees, "Participating Authorities", (17 May 2011), Accessed 15 July 2015, Available at:
http://www.bamf.de/EN/Migration/AsylFluechtlinge/Asylverfahren/BeteiligteBehoerden/beteiligte-behoerden-node.html
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2.10

Is there a process for people who want to complain

No information is available regarding a complaint procedure but it is likely that matters

about the asylum legal advice/representation they
have received? Which body administers it? What is

will be referred to the Federal Office.

their relationship to the organisations providing
asylum legal advice/representation? How often is
the complaints process used? What is the
outcome?

BENCHMARK 3 - ACCURATE AND TIMELY DECISIONS
3.1

Has the country signed the 1951 Refugee
Convention? How is the 1951 Convention
incorporated into legislation/policy?

Yes, Germany signed the 1951 Refugee Convention on 19 Nov 1951 and ratified it on
628
1 Dec 1953.
The German Democratic Republic acceded to the Convention on 4 September 1990.

629

The right of asylum is also enshrined in the German Constitution as a fundamental
right. "Persons persecuted on political grounds shall have the right of asylum",
according to Article 16a of the Constitution of the Federal Republic of Germany, the
630
1949 Basic Law (Grundgesetz).
3.2

Which body is responsible for administering the
asylum process? What is their relationship to the
body responsible for border enforcement? What is

Responsible body

relationship to body responsible for other forms of

responsible for administering the asylum process.

The Federal Office for Migration and Refugees (Bundesamt für Migration und
Flüchtlinge) ("BAMF") which operates under the Federal Ministry of the Interior is
631

The Federal Office works on

628

Convention relating to the Status of Refugees, 28 July 1951, 189 U.N.T.S. 13, Accessed 15 July 2015, Available at:
https://treaties.un.org/pages/ViewDetailsII.aspx?src=TREATY&mtdsg_no=V-2&chapter=5&Temp=mtdsg2&lang=en

629

Convention relating to the Status of Refugees, 28 July 1951, 189 U.N.T.S. 13, Accessed 15 July 2015, Available at:
https://treaties.un.org/pages/ViewDetailsII.aspx?src=TREATY&mtdsg_no=V-2&chapter=5&Temp=mtdsg2&lang=en

630

Basic Law Article 16a.

631

Asylum Procedure Act Para. 5.
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immigration?

asylum procedures with the local immigration offices, the Federal Office of
Administration, the Federal Police, federal and regional security authorities and the
UNHCR.
According to the department principle each Federal Minister conducts the affairs of his
632

department independently and on his own responsibility.
In case a matter involves
633
various departments, the departments concerned cooperate.
Border enforcement
634

The border police (Bundespolizei)
are the body responsible for border enforcement.
The Federal Police works closely with the federal and regional security authorities, as
well as ensuring border protection and implementing the Federal Office's decisions.
The Federal Police report to the Federal Ministry of the Interior. Their tasks are
specified in the Act relating to the Federal Police and also in the Residence Act, the
Asylum Procedure Act and in the Air Security Act. In case an application for asylum is
made at the border, the Federal Police Force is responsible to decide on whether to
direct the person to a reception centre, or to refuse entry.

635

632

Basic Law Article 65.

633

Joint Rules of Procedure of the Federal Ministries (Gemeinsame Geschäftsordnung der Bundesministerien, hereinafter as Joint Rules of Procedure
of the Federal Ministries) Article 19.

634

Bundespolizei, "Aufgaben und Verwendungen", Accessed 15 July 2015, Available at: http://www.bundespolizei.de/DE/06DieBundespolizei/Aufgaben-Verwendungen/aufgaben-verwendungen_node.html;jsessionid=E6DA250350C2522D265DCD26608C9DC8.2_cid297

635

Federal Office, "Germany´s Asylum Procedure - In Detail (Das deutsche Asylverfahen - ausführlich erklärt)", (November 2014) Accessed 15 July
2015, Available at: http://www.bamf.de/SharedDocs/Anlagen/DE/Publikationen/Broschueren/das-deutsche-asylverfahren.pdf?__blob=publicationFile
p. 6.
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The Federal Police implement the Federal Office's decisions: If a third country is
responsible for an asylum application, the Federal Police ensure that the foreign
636
national is transferred to that country.
Other forms of immigration
Since 2004, the Federal Office's functions and duties have expanded in the field of
migration, such as coordination of integration course or research on general migration
issues. It also acts as national administration office for European Funds in the areas of
refugees, integration and return.
Other bodies
Although the Federal Office has sole responsibility for asylum procedures, many other
authorities are involved in implementing them.
•

Appeals are dealt with through the general court process in the regular
administrative court (Verwaltungsgericht). Regional competence of the court is
determined by the asylum seeker's place of residence.

•

The immigration authorities in the Federal Länder (German federal states) are
responsible for issues concerning residence law, such as accommodation and
board for asylum-seekers. The Federal Office is therefore obliged to inform the
local immigration offices if an application for asylum has been made or an
asylum procedure has been concluded.

•

If asylum is applied for, the Federal Office enters the data in the Central
Register of Foreigners. The Federal Office of Administration then uses this data
to implement tasks that it carries out on behalf of the Federal Office.

•

636

The Federal Office works closely with the federal and state security agen¬cies;

Bundespolizei, "The Federal Police", (17 May 2011), Accessed 15 July 2015, Available at:
http://www.bamf.de/EN/Migration/AsylFluechtlinge/Asylverfahren/BeteiligteBehoerden/Bundespolizei/bundespolizei-node.html
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for example, the Federal Criminal Police Office will analyse asylum seekers’
fingerprints.
•
3.3

The UNHCR monitors compliance with the Geneva Convention on refugees.

637

Is there an inquisitorial or adversarial system for

Mostly inquisitorial, unless a country of origin of an asylum seeker is defined as a 'safe

deciding asylum claims? Or mixed (and if so how)?

country of origin', and then applications shall be considered as manifestly unfounded,
unless the applicant presents facts or evidence which justify the conclusion that they
may be persecuted despite the general safety of their country of origin.

638

The Federal Office is obliged to clarify the facts and to gather the necessary evidence
639

640

ex officio.
The asylum seeker is, however, obliged to collaborate.
This includes
providing information of the individual's life history and living circumstances, travel
route, history of persecution as well as information on what the asylum seeker fears
upon returning to his home country. The asylum seeker is obliged to answer these
questions truthfully and to provide evidence he has obtained or can obtain.
3.4

Can people be removed while their asylum claim is
being decided?

641

To a person seeking asylum, residence is allowed for the duration and purpose of
642
asylum procedures.
Safe third states

637

Federal Office, "Germany´s Asylum Procedure - In Detail (Das deutsche Asylverfahen - ausführlich erklärt)", (November 2014), Accessed 15 July
2015, Available at: http://www.bamf.de/SharedDocs/Anlagen/DE/Publikationen/Broschueren/das-deutsche-asylverfahren.pdf?__blob=publicationFile

638

Asylum Procedure Act Section 29a.

639

Asylum Procedure Act Para. 24.

640

Asylum Procedure Act Para 15, 24

641

Federal Office, "Germany´s Asylum Procedure - In Detail (Das deutsche Asylverfahen - ausführlich erklärt)", (November 2014) Accessed 15 July
2015, Available at: http://www.bamf.de/SharedDocs/Anlagen/DE/Publikationen/Broschueren/das-deutsche-asylverfahren.pdf?__blob=publicationFile
pp. 15-16.

642

Asylum Procedure Act Para. 55.
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Yes, if people have arrived at the border without the necessary documents for legal
entry and if an immediate removal to neighbouring country (as safe third country) is
possible.

643

Persons entering via safe third states are not recognised as being entitled to asylum.
Safe third states are considered to be the EU Member States, as well as Norway and
Switzerland.
The Dublin III Regulation applies to these states, and contains provisions concerning
which state is responsible for implementing asylum proceedings.
Special arrangement for the "airport procedure"
There is a special arrangement called the "airport procedure" for some asylum
applicants who enter by air. If they have no identity papers, or if these are false, or if
they enter via a safe country of origin – for instance an EU Member State, from Ghana
or Senegal –, the "airport procedure" applies to them. The asylum procedure is carried
out directly whilst the foreigner is in the airport transit area. This takes place before the
Federal Police decides on whether they may enter the country and if the Federal Office
rejects the asylum application as manifestly unfounded within two days, entry is
refused.
3.5

Are there any admissibility procedures or are all

There is a general reference to EU law in section 27a of the Asylum Procedure Act: "an

those asylum claims that are lodged (and not
withdrawn by the applicant) heard?

application for asylum shall be inadmissible if another country is responsible for
processing an asylum application based on European Community law or an
international treaty."
In general all asylum claims lodged are heard. There are no admissibility procedures
as according to paragraph 24 Asylum Procedure Act the interview is required by law.

643

644

Asylum Procedures Act Section 18, 11 & Residence Act section 14 & 15.
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In case asylum is requested for a child under the age of six who was born on the
territory of the Federal Republic, an interview shall not be conducted.

645

Dublin
The Dublin Procedure

646

establishes which European State is responsible for

examining an asylum application. This ensures that each asylum application is only
examined by one Member State.
If a Member State establishes that an asylum application is to be processed in a
different Member State, it submits a transfer request to the Member State concerned. If
the latter agrees, the applicant is informed accordingly in the shape of a notice. When
the notice has become final, the Member States subsequently agree on the conditions
of the transfer.
If the transfer is not implemented within six months, competence for the procedure is
passed to the Member State that has requested the transfer. If the applicant goes into
hiding or is in prison, this period can be extended.

647

644

Federal Office, "Asylum and refugee protection, Asylum procedure, Interview and decision", (3 May 2011), Accessed 15 July 2015, Available at:
http://www.bamf.de/EN/Migration/AsylFluechtlinge/Asylverfahren/AnhoerungEntscheidung/anhoerungentscheidung-node.html

645

Asylum Procedure Act Para. 24.

646

The "Regulation establishing the criteria and mechanisms for determining the Member State responsible for examining an application for
international protection lodged in one of the Member States by a third-country national or a stateless person" [Regulation (EU) No 604/2013 - Dublin
Regulation (recast)] of 26 June 2013 came into force on 19 July 2013, superseding the Dublin Regulation [Regulation (EC) 343/2003], also known
as Dublin II.

647

Further information on the Dublin procedure and current figures on requests for cases to be accepted or for transfers under the Dublin procedure are
provided by the brochure entitled "Das Bundesamt in Zahlen" (The Federal Office in Figures), Accessed 15 July 2015, Available at:
http://www.bamf.de/EN/Migration/AsylFluechtlinge/Asylverfahren/Dublinverfahren/dublinverfahren-node.html

REFUGEE & ASYLUM PROCESSES  October 2015

DLA Piper  247

BENCHMARK 3 - ACCURATE AND TIMELY DECISIONS
Other admissibility procedures

648

Apart from the “Dublin procedure”, no other procedure is explicitly designated as an
admissibility procedure under German law. However, German legislation contains the
notion that an application is “to be disregarded” if the return to “another third country”
(sonstiger Drittstaat) where “it is obvious” that an applicant has already been safe from
649
political persecution, is possible.
For an application “to be disregarded” it has to be possible to return the applicant to the
third country or to another country where they are safe from political persecution. If it is
not possible to return applicants within three months, the asylum procedure has to be
continued in Germany. In conclusion, this option is of little practical relevance in
Germany.
3.6

Is there a statutory or policy time limit for how
quickly parts of the asylum process are conducted?

In general the duration of asylum processes highly vary in Germany, depending on the
number of people seeking asylum. 2013 it took about 7 to 8 months from the time of

Is there flexibility in this if requested by the
applicant? Is this the same for all claims? Are

application to the decision whether asylum is granted or refused.
The average
length has been shortened recently to about six months in 2014. The Federal

particular cases expedited e.g. vulnerable cases,

Government has set the target to shorten the average length of asylum processes to 3

those considered easy to grant/refuse?

months in the future.

650

651

648

AIDA - Asylum Information Database, "Country Report - Germany: Third Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/germany p. 27.

649

Asylum Procedures Act Section 29.

650

Bayerischer Rundfunk, "Length of Asylum Procedures (Dauer von Asylverfahren)", (5 December 2013), Accessed 15 July 2015, Available at:
http://www.br.de/franken/inhalt/zeitgeschichte/asylrecht-asylverfahren-verfahrensdauer-100.html

651

Spiegel Online, "Flüchtlinge in Deutschland: Asylverfahren dauern nicht mehr so lange", (29 January 2015), Accessed 15 July 2015, Available at:
http://www.spiegel.de/politik/deutschland/asyl-in-deutschland-asylverfahren-haben-sich-verkuerzt-a-1015569.html; Zeit Online, "Asylverfahren
beschleunigt", (29 January 2015), Accessed 15 July 2015, Available at: http://www.zeit.de/politik/deutschland/2015-01/fluechtlinge-asylverfahrenbeschleunigung (In German)
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According to Article 31 Directive 2013/32/EU the member states of the European Union
shall ensure that asylum processes are completed within six months of the lodging of
the application. Under certain condition this period may be extended by another nine
months. This is the case where complex issues of fact and/or law are involved, where a
large number of third-country nationals or stateless persons simultaneously apply for
international protection, making it very difficult in practice to conclude the procedure
within the six-month time limit or where the delay can clearly be attributed to the failure
of the applicant to comply with his or her obligations under Article 13 of the Directive.
By way of exception, member states may, in duly justified circumstances, exceed the
time limits laid down in Article 31 of the Directive by a maximum of three months where
necessary in order to ensure an adequate and complete examination of the application
for international protection. The EU member states are obliged to implement the
Directive until July 2018.

652

If there is no decision in 6 months, the Federal Office must tell the asylum seeker upon
request when their decision is likely to be taken.

653

Certain prioritisations have applied through history e.g. Serbia and Macedonia under
an "absolute direct procedure" (absolutes direktverfahren). A series of administrative
measures were established to prioritise asylum claims from Serbian and Macedonian
citizens. Decisions under this procedure were supposed to be made and handed down
654
within one week.
3.7

How and where do people lodge an asylum claim?

At the border
By law, asylum seekers must apply for asylum at the border.

652

Directive 2013/32/EU Article 51.

653

Asylum Procedure Act Section 24 IV.

654

AIDA - Asylum Information Database, "Country Report - Germany: Third Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/germany p. 18.
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As of the end of June 2013, if asylum seekers are arrested once they have already
crossed the border, the asylum application must be referred to the Federal Office by
the border police. Previously, neither the border police nor any other authority had to
register asylum applications in such “cases of apprehension” (“Aufgriffsfälle”). This
was revoked in 2013 in the light of the new “Dublin III” Regulation. Accordingly, asylum
seekers now should not be sent back to neighbouring countries without their
applications having been registered with the Federal Office first. It is unclear, though,
whether this new practice is being applied in practice as even if migrants have crossed
655
the border, they have not necessarily entered the territory in terms of the law
and it
is possible that a removal to the neighbouring state (Zurückweisung) is still carried out
at this point. In such cases asylum applications may not be accepted and referred to
the Federal Office.

656

Initial reception facility
Asylum seekers must first contact an initial reception facility in person. The next step is
to make an application for asylum. If the asylum-seeker is not already registered with
the facility responsible for him, he must go to the one allocated to him. He then submits
his asylum application in the branch office of the Federal Office allocated to this initial
reception facility.

657

655

Residence Act Section 13 II.

656

AIDA - Asylum Information Database, "Country Report - Germany: Third Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/germany p. 16.

657

Federal Office for Migration and Refugees, "Distribution of Asylum Applicants", (1 January 2015), Accessed 15 July 2015, Available at:
http://www.bamf.de/EN/Migration/AsylFluechtlinge/Asylverfahren/Verteilung/verteilung-node.html
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The distribution system (Königsteiner Schlüssel) allocates places according to a quota
system based on capacity of centres and the economic strength of the federal state.
658
Certain centres deal with certain asylum seeker countries of origin.
The asylum-seeker's personal data is recorded in the branch office. The data is
compared with that of asylum applicants already registered by the Federal Office, and
with the Central Register of Foreigners to establish if an initial application is being
made or a subsequent application or possibly even a duplicate application. Finger
prints are taken, and the applicant is also photographed (unless the applicant has not
659
yet turned 14 years).
Written applications permitted only in exceptional cases
Applications for asylum may only be made in writing in special cases. This affects
asylum applicants who:
•

have a residence title with a total validity period of more than six months,

•

who are in prison or other public custody, in hospital, a care institution or a
youth welfare institution, or

•

have not yet turned 16 and whose legal representative is not obliged to live in a
reception institution.

Airport Procedure
When arriving by plane and lodging an asylum application, a special procedure (“airport
procedure”) is applied. In this case the asylum procedure is carried out before the
Federal Police decides whether the foreign national - still being in the transit area - may
658

The distribution quotas between federal states for 2015 at Federal Office for Migration and Refugees, "Distribution of Asylum Applicants", (1 January
2015), Accessed 15 July 2015, Available at: http://www.bamf.de/EN/Migration/AsylFluechtlinge/Asylverfahren/Verteilung/verteilung-node.html.

659

Asylum Procedure Act Section 16.
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enter the country.
Factors taken into account include whether an individual has genuine identification
660
documents, and whether they have arrived from a safe country of origin, If the
asylum application is rejected as “manifestly unfounded”, entry is refused. The
applicant may submit an emergency appeal against this rejection to the administrative
court. If the ruling is positive, the applicant may enter Germany, but if it is negative, the
individual is then subject to deportation.

661

Frankfurt am Main Airport is Germany’s largest Schengen foreign border but the airport
procedure is also conducted in Hamburg, Düsseldorf, Mu¬nich and Berlin (and will also
662
be conducted in Berlin-Brandenburg).
In 2014 539 out of 643 and in 2013 899 out of
972 potential airport procedures were halted because the Federal Office notified the
border police that no decision would be taken within the time-frame required by law.
A decision was taken within the two-day period for only 56 cases, all of which were
rejections classified as “manifestly unfounded”. This implies that in practice only
applications are dealt with in the airport procedure which the authorities have already
“earmarked” as “manifestly unfounded”.
3.8

How is the substance of an asylum claim conveyed
to the asylum decision maker? (e.g. on paper, an

663

Delivering decisions
The decision on the asylum application is delivered to the applicant in writing. The letter

660

Asylum Procedure Act Section 29a.

661

The Federal Office for Migration and Refugees, publication, "The German Asylum procedure", (October 2014), Accessed 15 July 2015, Available at:
http://www.bamf.de/SharedDocs/Anlagen/EN/Publikationen/Flyer/ablauf-asylverfahren.pdf?__blob=publicationFile

662

The Federal Office for Migration and Refugees, publication "Germany's Asylum Procedure - in Detail", Accessed 15 July 2015, Available at:
http://www.bamf.de/SharedDocs/Anlagen/EN/Publikationen/Broschueren/das-deutsche-asylverfahren.pdf?__blob=publicationFile

663

AIDA - Asylum Information Database, "Country Report - Germany: Third Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/germany p. 36.

REFUGEE & ASYLUM PROCESSES  October 2015

DLA Piper  252

BENCHMARK 3 - ACCURATE AND TIMELY DECISIONS
asylum interview)

contains a ruling and an instruction concerning legal assistance.
If asylum is not granted, the letter will contain a request to leave the country and a
deportation notice. If the applicant is not represented by an authorised representative,
a translation is included with the letter. It includes the decision as to whether the
application has been accepted and the instruction about legal assistance. The
translation is provided in a language that the asylum applicant can be expected to
understand.

3.9

664

In practice, how long do people wait between
having lodged an asylum claim and conveying the

The personal interview should take place as soon as possible after the application for
asylum is lodged. However, due to the large number of asylum seekers, it may take

substance of their case to the decision maker?

several weeks until the interview takes place.

665

The airport procedure must be initiated immediately upon being applied for. The
Federal Office must interview the persons within two days after the formal receipt of the
application for asylum, in connection with the opening of a file, and must decide
whether to grant entry or to deny the application for asylum as “manifestly
666
unfounded.”
3.10

In practice, how long do people wait between

Average length of asylum procedures at the Federal Office was a five to seven months

having lodged an asylum claim and receiving a
decision on their claim?

(2010: 6.8 months, 2011: 5.7 months, 2012: 5.5 months).

667

664

Federal Office for Migration and Refugees, "Interview and Decision", Accessed 15 July 2015, Available at:
http://www.bamf.de/EN/Migration/AsylFluechtlinge/Asylverfahren/AnhoerungEntscheidung/anhoerungentscheidung-node.html

665

Federal Office, "Germany´s Asylum Procedure - In Detail", Accessed 15 July 2015, Available at:
http://www.bamf.de/SharedDocs/Anlagen/EN/Publikationen/Broschueren/das-deutsche-asylverfahren.pdf?__blob=publicationFile p. 15.

666

The Federal Office for Migration and Refugees, publication 'Germany's Asylum Procedure - in Detail' Accessed 15 July 2015, Available at:
http://www.bamf.de/SharedDocs/Anlagen/EN/Publikationen/Broschueren/das-deutsche-asylverfahren.pdf?__blob=publicationFile

667

AIDA - Asylum Information Database, "Country Report - Germany: Third Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/germany p. 17.
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In the year 2013, 59.7% of asylum seekers had to wait less than six months to receive
a decision on their claim (whilst this has been 70.4% in 2012 and 68% in 2011).
The average length of asylum procedures at the Federal Office was at five to seven
months in recent years.

668

Airport procedure
If the application is denied as “manifestly unfounded,” the individual has three days to
seek injunctive relief in an Administrative Court. He or she will receive legal advice at
no charge from (independent) lawyers. The Administrative Court may grant a further 4
days for the presentation of grounds, upon application.
If injunctive relief has been requested, the Administrative Court that has jurisdiction has
14 days to decide. Consequently, the airport procedure will end in 19 days (plus any
suspensions of the running of the period).
Accelerated procedures
In an effort to reduce the average length of procedures, accelerated procedures were
introduced in November 2014 for Syrian nationals and for members of ethnic minorities
(Christians and Yazidi) from Iraq.

669

If they agree to take part in the accelerated

procedure, applicants from these groups can now omit the interview and be granted
refugee status on the basis of a questionnaire.
If further questions arise, a “normal” interview has to be carried out, i.e. applications
may not be rejected on the basis of the questionnaire. The aim is to finish the asylum

668

AIDA - Asylum Information Database, "Regular Procedure", Accessed 21 July 2015, Available at:
http://www.asylumineurope.org/reports/country/germany/asylum-procedure/procedures/regular-procedure

669

AIDA - Asylum Information Database, "Regular Procedure", page 38. Accessed 21 July 2015, Available at:
http://www.asylumineurope.org/reports/country/germany/asylum-procedure/procedures/regular-procedure

REFUGEE & ASYLUM PROCESSES  October 2015

DLA Piper  254

BENCHMARK 3 - ACCURATE AND TIMELY DECISIONS
procedure within eleven days for people whose application are likely to be successful.
3.11

Is there a right of appeal against a refusal of

Yes, when the decision on their asylum application is communicated to the applicant by

asylum? How long do people have to lodge an
appeal? Is an appeal heard in person or on the

the Federal Office, the decision will be justified and give reasons and will be noti¬fied
to the parties as well as instructions on how to appeal. If the applicant does not have a

papers? Is it public?

legal representative, he is also provided with a translation of the operative provisi¬ons
of the decision and of the appeal information.
There is no right to appeal directly to the Federal Office against its negative decisions,
670
however the law provides for a judicial appeal against the first instance decision.
First instance (court action) – Administrative Court
The deadline for lodging the complaint is 14 days after service of the Federal Office’s
decision.

671

No court costs are imposed in litigation.

672

Appeals against rejections of asylum applications have to be lodged at a regular
673

Administrative Court (Verwaltungsgericht).
There are 50 Administrative Courts with
responsibilities for asylum matters in Germany. The responsible court is the one with
regional competence for the asylum seeker's place of residence.
The Administrative Court

674

investigates the facts of the case, including a personal

hearing of the asylum seeker. Courts are required to gather relevant evidence at their

670

Asylum Procedure Act Section 11.

671

Asylum Procedure Act Section 74.

672

Asylum Procedure Act Section 83b.

673

Asylum Procedure Act Para. 74 et seqq.

674

Asylum Procedure Act (AsylVfG, section 74 et seqq.

REFUGEE & ASYLUM PROCESSES  October 2015

DLA Piper  255

BENCHMARK 3 - ACCURATE AND TIMELY DECISIONS
own initiative. Court decisions are generally available to the public (upon request and in
anonymous versions if not published on the court's own initiative).
to be represented by a lawyer in the administrative court.

675

It is not mandatory

676

If the Administrative Court refuses to hear the complaint because it is manifestly
inadmissible or manifestly unfounded, no further appeal is possible.
3.12

In practice, how long do people wait between
having an initial decision refused and having a
decision on their appeal?

677

Average processing time for the appeal body to make a decision: 10.5 months.

678

Proceedings before the asylum chamber of the administrative courts lasted on average
about 9,2 months in 2013 (the longest duration of proceedings in Bremen with 19,1
months on average and the shortest in Rhineland-Palatinate with 4,4 months on
679
average).

3.13

Is there any provision for re-opening a case

The decision of the Administrative Court is usually the final one in an asylum

refused on appeal if new information comes to
light?

procedure. Only in exceptional cases is it possible to lodge further appeals to higher
instances. Special rules for appeal apply in procedures under the Asylum Procedure
Act, in comparison to the general terms of the Code of Administrative Court
680
Procedure.
Second instance (appeal on points of fact and law - Berufung) – Higher Administrative

675

Code of the Administrative Court Procedure Para. 173 in conjunction with Para. 169 Judicature Act (Gerichtsverfassungsgesetz hereinafter as
"Judicature Act"); AIDA - Asylum Information Database, "Country Report - Germany: Third Update", (January 2015), Accessed 1 July 2015,
Available at: http://www.asylumineurope.org/reports/country/germany at p. 21.

676

Code of Administrative Court Procedure (VwGO section 67 subs.1).

677

Asylum Procedure Act Section 78.

678

In 2012. AIDA - Asylum Information Database, "Country Report - Germany: Third Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/germany at p. 20

679

Statistisches Bundesamt, Fachserie 10, Reihe 2.4, Rechtspflege, Verwaltungsgerichte, pp. 23-27.

680

Asylum Procedure Act Sections 74 et seq.
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Court (Oberverwaltungsgerichtor Verwaltungsgerichtshof)
An appeal on points of fact and law may only be lodged against the decision of the
administrative court if it has been admitted by the Higher Administrative Court upon
681

application (by the asylum-seeker or the Federal Office).
According to Section 78 of
the Asylum Procedure Act, a further appeal against an asylum decision of an
Administrative Court is only admissible if:
•

the case is of fundamental importance;

•

the Administrative Court’s decision deviates from a decision of a higher court;

or
•

the decision violates basic principles of jurisprudence.

Those concerned must be represented before the Federal Administrative Court and the
Higher Administrative Court by an authorised legal representative.

682

The deadline for lodging this request is one month after service of the decision. The
request must be lodged with the Administrative Court, must indicate the decision and
state the grounds on which the appeal must be allowed.
Third instance (appeal on points of law only - Revision) – Federal Administrative Court
The Higher Administrative Courts may admit appeals on points of law only, or they may
be admitted by the Federal Administrative Court upon the lodging of a complaint by one
of the parties concerned.

683

Judgments of the Federal Administrative Court are always legally valid since there is
no further legal remedy against them. A complaint may be filed with the European

681

Asylum Procedure Act section 78 subs. 2 and 3.

682

Code of Administrative Court Procedure Section 67 subs. 4 sentence 1.

683

Code of Administrative Court Procedure Section 132 subs.1.
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Court of Human Rights in Strasbourg.

684

The reopening of a case is governed in Para. 153 Code of the Administrative Court
Procedure in conjunction with Para. 578 et seqq. Code of Civil Procedure. In general, a
case refused on appeal cannot be reopened if new information comes to light. The
grounds justifying the reopening of the proceedings are exhaustively regulated in Para.
578 et seqq. Code of Civil Procedure. However, if a case can be reopened according to
Para. 578 et seqq. Code of Civil Procedure, a new hearing of the main proceedings will
be held during which new information may be put forward.
3.14

What forms of protection are available (asylum,

With every application the following is requested based on the Asylum Procedure Act:

subsidiary protection, humanitarian protection)?
What is the rate at which asylum decisions are

•

granted at (i) initial decision (ii) appeal, by
nationality? What is rate at which subsidiary status

•

Refugee protection (section 3 subs. 1 of the Asylum Procedure Act);

and humanitarian status are granted at (i) initial
decision (ii) appeal, by nationality?

•

Subsidiary protection (section 4 subs. 1 of the Asylum Procedure Act);

•

Entitlement to political asylum (Art. 16a para. 1 of the Basic Law (Grundgesetz)

International protection (section 1 subsection.1 No. 2 of the Asylum Procedure
Act);

Please see table at 0.2.
In 2013 only in 1.1% of all cases asylum was granted at initial decision and in 11.4% of
all cases subsidiary protection was granted at initial decision. In 2013 the rate of
recognition for applicants from Serbia was 0.2%, for applicants from the Russian
Federation 2.2%, for applicants from the Syrian Arab Republic 94.2%, for applicants
from Macedonia 0.3%, for applicants from Afghanistan 47.9%, for applicants from the
Islamic Republic of Iran 55.5%, for applicants from Pakistan 33.9%, for applicants from
Iraq 53.9%, for applicants from Somalia 49.3% and for applicants from Eritrea 72.3% at
685
initial decision.

684

European Convention on Human Rights Article 34.

685

Federal Office, "Germany´s Asylum Procedure - In Detail (Das deutsche Asylverfahen - ausführlich erklärt)", (November 2014) Accessed 15 July
2015, Available at: http://www.bamf.de/SharedDocs/Anlagen/DE/Publikationen/Broschueren/das-deutsche-asylverfahren.pdf?__blob=publicationFile
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Out of 23,323 procedures before the asylum chamber of the administrative courts,
which were terminated by judgement, court order or court decision, only 2168 were
686
declared to be well founded in 2013.
3.15

Which body is responsible for deciding (i) an
asylum claim (ii) an asylum appeal and in each

The Federal Office for Migration and Refugees, the same body as listed in 3.2 is
responsible for deciding both asylum claims an appeals.

case what is its relationship to the bodies listed in
3.2?
3.16

What qualifications are required to be the person
who (i) decides an asylum claim (ii) decides an
asylum appeal?

Asylum claim
The decision-makers must have extensive and up-to-date knowledge about asylum law
and the law concerning foreign nationals, and about the home country relevant to the
particular case.
Staff are also required to have a good deal of practical knowledge, a command of
questioning techniques and a high degree of empathy.
Regular training sessions and information events are held for decision-makers in the
Federal Office. This is to ensure that they maintain a high level of knowledge about the
subject.
Since 1996, "Sonderbeauftragte" (special officers) have been employed as decisionmakers in all branch offices of the Federal Office. They hold the interviews and make
the decisions in gender-specific persecution cases, and in cases involving

Federal Office, "Germany´s Asylum Procedure - In Detail (Das deutsche Asylverfahen - ausführlich erklärt)", (November 2014) Accessed 15 July
2015, Available at: http://www.bamf.de/SharedDocs/Anlagen/DE/Publikationen/Broschueren/das-deutsche-asylverfahren.pdf?__blob=publicationFile
p. 39-40. p. 40.
686

Statistisches Bundesamt, Fachserie 10, Reihe 2.4, Rechtspflege, Verwaltungsgerichte, Accessed 15 July 2015, p. 20.

REFUGEE & ASYLUM PROCESSES  October 2015

DLA Piper  259

BENCHMARK 3 - ACCURATE AND TIMELY DECISIONS
unaccompanied minors, victims of torture and traumatised asylum applicants. This
requires a high level of sensitivity as well as psychological skill and awareness.

687

Asylum appeal
Appeals are dealt with judicially, please see 3.11 and 3.13.
3.17

688

How is the quality of (i) asylum decisions (ii)
asylum appeals monitored and by whom? Who is

The European Procedure Directive (Council Directive 2005/85/EC of 1 December 2005
on minimum standards on procedures in Member States for granting and withdrawing

responsible for ensuring the implementation of
recommendations (internally and externally)?

refugee status) defines not only fundamental procedural guarantees for asylum
applicants but also some of the requirements for officials at asylum authorities who are
engaged in examining asylum applications.
The terms of the Procedure Directive were transposed into German law under the
Asylum Procedure Act. On 26 June 2013.
Note: the EU adopted a new version of the Procedure Directive, which the Member
States must transpose into national law by 20 July 2015.

689

Besides reviewing the minutes of the interview and the decision of the authority,
"condensed overviews" are to be submitted to the quality surveyors at the Federal
Office during all decision-making processes in order to ensure a consistent decision
practice. Furthermore, the decision-makers are provided with several tools to control
the quality of asylum advice/information and the decisions of the authorities. These

687

Federal Office for Migration and Refugees, "Decision-Makers", (3 May 2011), Accessed 15 July 2015, Available at:
http://www.bamf.de/EN/Migration/AsylFluechtlinge/Asylverfahren/Entscheider/entscheider-node.html

688

Asylum Procedure Act Para. 74 et seqq.

689

Federal Office, "Germany´s Asylum Procedure - In Detail (Das deutsche Asylverfahen - ausführlich erklärt)", (November 2014) Accessed 15 July
2015, Available at: http://www.bamf.de/SharedDocs/Anlagen/DE/Publikationen/Broschueren/das-deutsche-asylverfahren.pdf?__blob=publicationFile
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include i.e. standing instructions, manuals, instruction sheets and the quality
handbooks "Interviews and Decisions", which are constantly renewed.

690

691

3.18

Is there a fee for (i) lodging an asylum claim (ii)
making an appeal?

No.

3.19

Do asylum seekers have a choice about the

Upon request, female asylum seekers may be questioned by a trained female case

gender of the person making their asylum decision/
hearing their appeal/ interpreting?

worker if the reasons for flight are specific to women.

692

Please see 3.8 and 3.16 for “Special Qualified Officers” for sensitive cases.
3.20

Is child care available for people who need it while
they are (i) lodging their asylum claim (ii) conveying

Some collective accommodations provide child care services.
not systematically available to asylum seekers in Germany.

694

693

However, child care is

the substance of their asylum claim (iii) having their
asylum appeal heard?
3.21

Is there any legislative or policy power/obligation
on the state to provide publically funded
interpreting services for people making an asylum

According to information submitted by the Federal Office to UNHCR, approximately
400 languages and dialects are covered by the pool of interpreters. The Federal Office
employs its own interpreters and monitors the quality of them.

claim? For which parts of the asylum process (e.g.
at interviews with the decision making body, with
legal representatives, at appeal hearings)? Who is

The presence of an interpreter at the interview is required by law, but the law does not
require any specific professional qualifications for interpreters and the Federal Office

690

Federal Office, "Asylum and refugee protection, Quality assurance", (7 June 2013), Accessed 15 July 2015, Available at:
http://www.bamf.de/EN/Migration/AsylFluechtlinge/Asylverfahren/Qualitaetssicherung/qualitaetssicherung-node.html.

691

Asylum Procedure Act §§ 13, 14, 83b.

692

Federal Ministry of the Interior, "Asy¬lum and refugee pol¬i¬cy in Ger¬many" Accessed 15 July 2015, Available at:
http://www.bmi.bund.de/EN/Topics/Migration-Integration/Asylum-Refugee-Protection/Asylum-Refugee-Protection_Germany/asylum-refugee-policygermany_node.html

693

Federal Office for Migration and Refugees, "DA-Asyl (Dienstanweisung Asylverfahren) –Belehrungen", (2010), p. 139.

694

Commissioner for Foreigners' Affairs at the Thuringian Ministry for Health, Family and Social Affairs, "Asylum Procedure, The Rights and
Responsibilities of Asylum Seekers", (2006), Accessed 15 July 2015, Available at:
http://apps.thueringen.de/de/publikationen/pic/pubdownload816.pdf
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responsible for monitoring the quality of asylum

argues that it is not always possible to employ interpreters with a degree, especially for

interpreting services? Who is responsible for

rare languages.

ensuring the implementation of recommendations
about asylum interpreting services?

The language of the proceedings at administrative courts is German.

695

696

In case the

asylum seeker wants to file a claim an interpreter will be provided for the hearing.

697

The costs for the interpreter fall under the general costs of proceedings which the
losing party must bear.
3.22

Is there a process for people who want to complain
about the way (i) their asylum claim (ii) their asylum

The UN Refugee Agency has the right to be present when interviews for asylumseekers are being held by the Federal Office. In carrying out its duties, it may also

appeal has been decided? Which body administers

examine the decisions made by the Federal Office, and the reasons for these.

it? What is their relationship to the organisations
deciding asylum claims/hearing asylum appeals?

Please see 3.11 and 3.13.

How often is the complaints process used? What is
the outcome?
3.23

Are asylum seekers detained at any point in the

There are no special detention centres for asylum seekers and only asylum seekers

asylum process? What are the criteria? How many
are detained? Where are they detained? Who

already in detention may remain detained. Asylum seekers are generally not detained
as long as their application is not finally rejected and they have an asylum seeker's

operates the places of detention? Who is
responsible for the decision to detain? Is there any

residence permit.

legislative/policy time limit on the detention of

In cases of applications, which have been rejected as inadmissible or manifestly

asylum seekers? Is there automatic oversight of
the decision to detain?

unfounded, a deportation order may take effect regardless of legal remedy, unless a
court grants an interim measure suspending such a deportation. However, if applicants
are detained at this point, they do not have a legal status as asylum seekers, since the

695

Asylum Procedure Act, Para. 17; and AIDA - Asylum Information Database, "Country Report - Germany: Third Update", (January 2015), Accessed 1
July 2015, Available at: http://www.asylumineurope.org/reports/country/germany

696

Code of the Administrative Court Procedure in conjunction with Para. 184 Judicature Act Para. 173.

697

Code of the Administrative Court Procedure in conjunction with Para. 184 Judicature Act Para. 173.
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asylum seekers' residence permit (Aufenthaltsgestattung) ceases to be valid once a
deportation order becomes enforceable.

698

Responsibility for detention, including detention pending deportation
(Abschiebungshaft), lies with the Federal States. Available statistics on detention
pending deportation do not contain information on the number of people who have
699
applied for asylum while in detention.
Furthermore, asylum-seekers can be apprehended in the transit zone of the airport for
a maximum period of 19 days in the course of the airport procedure. However, it has to
be noted that this stay in the transit zone is not considered to constitute detention in
700
terms of the law.
Therefore, in terms of the law, there is only one basis for the detention of asylum
seekers whose application is still pending: This relates to asylum applications which
are lodged by people who are already in detention, in particular those:
•

in pre-trial detention;

•

in prison (following a conviction for a criminal or other offence); or

•

in detention pending deportation (Abschiebungsgewahrsam): An asylum
application lodged after a foreigner has been detained for the purpose of
removal does not always lead to release from detention, but it is possible that
detention is legally possible under certain circumstances. However, it has to be
noted that detention pending deportation, ordered solely on the grounds of
illegal border crossing, is in itself not a sufficient reason to uphold such

698

Asylum Procedure Act Section 67.

699

AIDA - Asylum Information Database, "Country Report - Germany: Third Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/germany

700

Federal Constitutional Court, decision of 14th May 1996 – 2 BvR 1516/93.
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detention in case that an asylum application has been lodged. In addition, the
authorities have to prove that there are further reasons for the perpetuation of
detention, such as a risk of absconding or an illegal stay for a duration of one
701
month.
If an asylum application does not lead to release from detention a detained person
may be kept in detention for four weeks or until the Federal Office has decided upon
the case, and detention may even be upheld beyond that period if another country has
been requested to admit or re-admit the foreigner on the basis of European law, i.e. the
Dublin regulation, or if the application for asylum has been rejected as “to be
702
disregarded” or as manifestly unfounded.
The German constitution stipulates that detention may only be ordered by a judge. The
responsible authorities may only take a person into custody if there is reason to believe
that this person is trying to abscond in order to avoid deportation and if a judge cannot
be requested to issue a detention order beforehand. In such cases, the detention order
703
has to be subsequently obtained from a court as soon as possible.
Standards for detention are defined in section 62 (3) of the Residence Act. This
provision states that a foreigner shall be placed in detention pending deportation “if:
1. the foreigner can be required to leave the Federal territory on account of his or her
having entered the territory unlawfully,
1a. a deportation order has been issued pursuant to Section 58a but is not immediately

701

European Council on Refugees and Exiles, "Asylum Information Database, National Country Report : Germany", (January 2015), Accessed 15 July
2015, Available at: http://www.refworld.org/docid/54f05b7c4.html

702

Asylum Procedure Ac Section 14 III.

703

European Council on Refugees and Exiles, "Asylum Information Database, National Country Report : Germany", (January 2015), Accessed 15 July
2015, Available at: http://www.refworld.org/docid/54f05b7c4.html
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enforceable;
2. the period allowed for departure has expired and the foreigner has changed his or
her place of residence without notifying the foreigners authority of an address at which
he or she can be reached;
3. he or she has failed to appear at the location stipulated by the foreigners authority on
a date fixed for deportation, for reasons for which he or she is responsible;
4. he or she has evaded deportation by any other means; or
5. a well-founded suspicion exists that he or she intends to evade deportation".
Detention pending deportation must only be ordered or prolonged if there is a
possibility for the deportation to be carried out in the near future. The maximum
duration of detention therefore has to be expressly stated in the detention order. Once
this date has expired, the detained person either has to be released or an automatic
judicial review of detention takes place.
3.24

704

705

What are the entitlements attached to a positive
grant of asylum? What are the entitlements

Granting of refugee status
and possibly additional entitlement to political asylum Residence permit granted for 3 years (Aufenthalt-serlaubnis) and a settlement permit

attached to forms of subsidiary protection and
humanitarian protection?

(Niederlassungserlaubnis) with no time limit is to be issued after 3 years, if the refugee
status is not revoked. Recognised refu¬gees and those with a right of asylum are
normally entitled to the same social security benefits as German nationals. They have
unrestricted access to the job market, and therefore do not need to apply for a work
permit. Family members (spouse or children) can be brought to Germany from abroad
under facilitated conditions. There is also an entitlement to attend an integration
course.

704

Asylum Procedure Act Section 3.

705

Basic Law Art. 16a.
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Granting the status of subsidiary protection

706

- Residence permit for 1 year and

unlimited settlement permit can be awarded after 7 years if other require¬ments (such
as the ability to earn a living and an adequate knowledge of the German language)
have been met. Can be extended for two more years. Persons with subsidiary
protection receive the same benefits to ensure subsistence as German citizens. They
have unrestricted access to the job market, and therefore do not need to apply for a
work permit. They may be joined by family members subject to certain conditions. They
are also entitled to attend an integration course.
Subsidiary protection must be revoked if the conditions on the basis of which it was
granted have ceased.
Establishment of prohibition of deportation

707

- Residence permit is to be granted for at

least one year and settlement permit can be granted after 7 years.
Denial of Application for Asylum - In the event that the asylum seeker is not recognised
as entitled to asylum or as a refugee, is not granted subsidiary protection, no
prohibition of deportation is found, and he or she has no residence title for some other
reason, the Federal Office will issue a notice to leave the country together with the
decision on the asylum application, and will inform the indivi¬dual that he or she may
be returned to the home country even without his or her consent. The period to leave
the country is 30 days if the asylum application is denied as (only) unfounded. If the
asylum application is de¬nied because it is to be disregarded or “manifestly
unfounded,” the period to leave the country is one week.

706

Asylum Procedure Act Section 4.

707

Residence Act Section 60 subs. 5 and subs.
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4.1

Is there any legislative or policy power/obligation

Applicants for asylum may live in the Federal Republic while the asylum process is

on the state to provide publically funded
accommodation and financial support to people

pending.

making an asylum claim?

Asylum-seekers receive what they need for their day-to-day life. This is regulated by

708

the Asylum Seekers’ Benefits Act, under which the following benefits are available:
•

basic provision of food, accommodation, heating, clothing, healthcare and
toiletries, household consumer goods and consumables;

•

pocket money for personal daily needs;

•

benefits in the event of illness, pregnancy and birth; and

•

additional benefits in special circumstances, depending on the individual case.

The basic provisions are provided in the form of cash and non-cash benefits. However,
it is possible to deviate from this method if the asylum-seeker is not being housed in a
reception facility (shared accommodation). The individual details of the scheme are
709
controlled by the Federal Länder.
In response to a judgment from the Federal Constitutional Court of 18 July 2012, which
found that the amount of cash benefits under the Asylum Seekers’ Benefits Act was
unconstitutional, asylum seekers receive in addition a monthly cash payment of EUR
710
130 to cover their personal needs in daily life until a new amount is set by legislation.
Revised Asylum Seekers' Benefits Act provisions took effect as of 1 March 2015.

708

Federal Office for Migration and Refugees, "How to Make an Application", (2 May 2011), Accessed 15 July 2015, Available at:
http://www.bamf.de/EN/Migration/AsylFluechtlinge/Asylverfahren/Antragstellung/antragstellung-node.html

709

The Federal Office for Migration and Refugees, "The Asylum-Seekers' Benefits Act", (3 May 20110), Accessed 15 July 2015, Available at:
http://www.bamf.de/EN/Migration/AsylFluechtlinge/Asylverfahren/Asylbewerberleistungen/asylbewerberleistungen-node.html

710

The Federal Office for Migration and Refugees, publication "Germany's Asylum Procedure - in Detail", Accessed 15 July 2015, Available at:
http://www.bamf.de/SharedDocs/Anlagen/EN/Publikationen/Broschueren/das-deutsche-asylverfahren.pdf?__blob=publicationFile
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4.2

What are the eligibility criteria (if any) for accessing

The Asylum Seekers’ Benefits Act (Asylbewerberleistungsgesetz, AsylbLG) applies to

asylum accommodation/financial support? (e.g.
merits of claim, means testing)

asylum-seekers, foreign nationals who are obliged to leave the country (e.g. holders of
temporary suspension of deportation papers) and other foreign nationals who may only
stay in Germany on a temporary basis from the moment their application has been
registered and as long as they have the status of asylum seekers.
If asylum-seekers have income or capital at their disposal, they are legally required to
712
use up these resources before they can receive benefits under the AsylbLG.
In general, unaccompanied children who are not immediately refused entry or returned
after having entered Germany illegally, are taken into care of the youth welfare office
(Jugendamt) in the municipality in which they have had the first contact with authorities
or in which they have been apprehended. To be taken into care involves the
appointment of a guardian and the placing into accommodation in a suitable institution
or other adequate accommodation.

4.3

At which stages of the asylum process are people
eligible for asylum accommodation/financial

People are eligible for asylum support at all stages where they are still deemed an
asylum seeker.

support? (e.g. until an initial asylum decision is
made, when appealing the refusal of an initial

In terms of accommodation, for a period of up to three months after their asylum

decision, when an appeal is refused, when a case
is reopened due to new information)

applications have been filed, asylum seekers are obliged to stay in an initial reception
713

centre (Aufnahmeeinrichtung).
maintain the reception centres.

The Federal States are required to establish and

711

AIDA - Asylum Information Database, "Country Report - Germany: Third Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/germany at p. 35. The revisions to the Asylum Seekers' Benefits Act were eventually passed by both
chambers of parliament in November 2014 and the new law was published in the Official Gazetteon 10 December 2014.

712

Asylum Seekers' Benefits Act Section 7.

713

Asylum Procedures Act Section 47.

REFUGEE & ASYLUM PROCESSES  October 2015

DLA Piper  268

BENCHMARK 4 - ADEQUATE SUPPORT AND ACCOMMODATION
Benefits of asylum seekers may only be reduced after they have lost the status
according to the law. Furthermore, it is under dispute at the moment whether any
reductions are admissible at all in the light of the decision of the Federal Constitutional
714
Court of July 2012.
If authorities reduce benefits in spite of this decision, this may
still affect former asylum seekers whose application has been rejected as “manifestly
unfounded” or “inadmissible” (e.g. in cases of Dublin decisions) and in whose cases no
715
emergency legal protection has been granted.
Material reception conditions can be reduced to the point that only “irredeemably
necessary” benefits are granted. In practice, this provision gives full discretion to the
responsible aliens' authorities to reduce benefits, but only for the reasons mentioned
here so reductions of benefits cannot be imposed for other reasons. Since
“irredeemably necessary” benefits have to be granted in any case, reduction in this
manner usually means that cash benefits are reduced or withdrawn, but persons
concerned still have to be provided with accommodation, food and other basic
necessities. In the light of the decision of the Federal Constitutional Court of July 2012
on the AsylbLG several courts have decided that any reduction of benefits would be
unconstitutional and therefore inadmissible.

716

It is possible to appeal a decision on reduction or withdrawal. In such cases benefits
can be restored to the standard level at a later stage, e.g. if a subsequent application

714

Judgment of the Federal Constitutional Court of 18 July 2012, ref. no. 1 BvL 10/10, Available at:
https://www.bundesverfassungsgericht.de/entscheidungen/ls20120718_1bvl001010.html

715

European Council on Refugees and Exiles, "Asylum Information Database, National Country Report : Germany", (January 2015), Accessed 15 July
2015, Available at: http://www.refworld.org/docid/54f05b7c4.html

716

European Council on Refugees and Exiles, "Asylum Information Database, National Country Report : Germany", (January 2015), Accessed 15 July
2015, Available at: http://www.refworld.org/docid/54f05b7c4.html
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leads to the opening of a new asylum procedure, or if it turns out that a deportation
proves impossible for reasons which cannot be held against the foreign national.

717

Once the obligation to stay in the initial reception centre ends, asylum seekers should
typically be accommodated in “collective accommodation” centres
718
(Gemeinschaftsunterkünfte) within the same Federal State.
The residence obligation ends, inter alia, as soon as the Federal Office grants asylum
or refugee status.
4.4

What proportion of people claiming asylum have
access to asylum accommodation/financial support

N/A - likely to be all people claiming asylum but statistics are not available.

(i) until their initial decision (ii) until their asylum
appeal (iii) when their asylum appeal has been
refused (iv)when their case has been reopened
due to new information?
4.5

How is it funded? Which body administers the

The Federal States are responsible for providing accommodation.

funds? What is its relationship to the body making
asylum decisions? What is the budget for providing

The rate is set by law. The German Parliament (Bundestag) and the German Federal

asylum accommodation/financial support? Who
sets the rate of financial support provided? Is the

Council (Bundesrat) are able to make changes to this law, which defines the rate of
financial support. The basis for the calculation is the Income and Consumption Survey
("EVS"). For this EVS, a reference group of people lead accurate accounts of their

rate of financial support linked to inflation or
reviewed annually against other criteria?

spending to the daily needs. On this basis the Federal Statistical Office calculates how
much money is needed to ensure a minimum subsistence level. Both this body and the
body responsible for making asylum decisions (the Federal Office) are government
bodies.

4.6

Which organisation(s) provide asylum

The Federal Office, the Federal States and a number of NGOs (see 1.6).

717

European Council on Refugees and Exiles, "Asylum Information Database, National Country Report : Germany", (January 2015), Accessed 15 July
2015, Available at: http://www.refworld.org/docid/54f05b7c4.html

718

Asylum Procedures Act Section 53.
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accommodation/financial support?
4.7

How is accommodation provided? (e.g. in a centre,
in the community, ‘no-choice’ dispersal, able to live
with contacts / community etc.) How much are

The responsible reception centre is determined using the nationwide distribution
system (Erstverteilung der Asylbegehrenden; "Initial Dis¬tribution of Asylum
Seekers").

people moved around?

Asylum seekers are normally required by law “to live for a period of up to six weeks, but
no longer than three months, in the reception centre res¬ponsible for receiving
719

them”.
They will then be placed elsewhere within the same state. In special cases,
for example in cases of family reunification, asylum seekers may also be assigned to a
different reception centre at their own request.

720

Until the end of December 2014, the so-called “residence obligation” (Residenzpflicht')
posed a legal obstacle for many asylum seekers who wanted to contact an NGO or
lawyer. In general, asylum seekers were only allowed to leave the town or district to
which they had been referred if there were “compelling reasons” to leave the area, and
they had to apply for official permission in each case. However, the “residence
obligation” has been largely removed both for asylum seekers and for people with a
721

“tolerated” stay.
From 1 January 2015 onwards, this restriction will only apply for an
initial three-month period after which it is removed. The “geographic restriction” can be
re-imposed, however, if the person concerned has been convicted of a criminal offence
or if deportation is imminent. See 4.13.

719

Asylum Proce¬dure Act Section 47(1).

720

The Federal Office for Migration and Refugees, publication, "Germany's Asylum Procedure - in Detail", Accessed 15 July 2015, Available at:
http://www.bamf.de/SharedDocs/Anlagen/EN/Publikationen/Broschueren/das-deutsche-asylverfahren.pdf?__blob=publicationFile

721

The respective law was published in the Official Gazette on 31 December 2014.
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4.8

How is financial support provided? (e.g. cash,

Asylum seekers primarily receive benefits in kind to cover their basic subsistence

payment card, vouchers)

needs. Because of the preference for non-monetary provisions regulated by law, these
722
are given in part as non-monetary provisions and in part as cash benefits.
When accommodated outside collective accommodation as defined in section 44 of the
Asylum Procedure Act, benefits in the form of vouchers or other comparable non-cash
benefits or cash benefits may be granted where required by the situation, instead of
723
benefits in kind, which should usually be granted.
For health care benefits, asylum seekers must obtain a health insurance voucher
(Krankenschein). These vouchers or certificates are usually handed out by medical
personnel in the initial reception centres, but once asylum-seekers have been referred
to other forms of accommodation they usually have to apply for them at the social
724
welfare office of their municipality.
The benefits as regulated in the Asylum Seekers' Benefits Act until 2012 were
considerably lower than social allowances granted to German citizens or to foreigners
with a secure residence status. For example, a single adult person was entitled to
224.97 €, but 184.07 € out of this allowance was designated for basic needs and could
be provided in kind. The allowance paid out in cash (and sometimes in vouchers) was

722

Hannover, "Help for Asylum Seekers", Accessed 15 July 2015, Available at: http://www.hannover.de/en/Welcome-to-Hannover/GovernmentService/State-Capital-Hannover/Social-Services-of-the-State-Capital-Hannover/Help-for-Asylum-Seekers

723

Destatis, "Recipients of standard benefits", Accessed 15 July 2015, Available at:
https://www.destatis.de/EN/FactsFigures/SocietyState/SocialStatistics/SocialBenefits/BenefitsAsylumSeekers/Current.html

724

European Council on Refugees and Exiles, "Asylum Information Database, National Country Report, Germany", (January 2015), Accessed 15 July
2015, Available at: http://www.refworld.org/docid/54f05b7c4.html
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40.90 € (20.45 € for children under 15 years).

Allowances
for asylum
seekers
from 1
March 2015
onwards:
Single adult
person
In case of
stay in

725

Adult
partners in
common
household
(each)

Member of
household
> 18 years

Member of
household
14 - 17
years

Member of
household
6 - 13 years

Member of
house hold
< 6 years

€143

€129

€113/€85

€92

€84

€157

€133

[KK1]

accomodat
ion centre
In case of
stay

€216

€194

€174/€198
[KK2]

outside
accomodat
ion centre

4.9

Who monitors the quality of asylum

Responsibility for the establishment and maintenance of the reception centres lies with

accommodation/the provision of financial support?
How is the quality of asylum

the Federal States. There is no common standard for these centres, but Federal States
have laid down standards to varying degrees in regional legislation (State Reception

accommodation/provision of financial support

Act/Landesaufnahmegesetz) and in regulations and directives.

726

725

AIDA - Asylum Information Database, "Country Report - Germany: Third Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/germany

726

AIDA - Asylum Information Database, "Country Report - Germany: Third Update", (January 2015) page 58, Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/germany . A survey carried out by Informationsverbund Asyl and Migration in February 2011
(unpublished) showed that regional legislation (called State Reception Acts or Refugee Reception Acts) existed in 14 out of 16 Federal States.
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monitored? Who is responsible for ensuring the
implementation of recommendations?

Where no standards for the accommodation of asylum seekers exist, the Federal
States often take recourse to other regulations, such as general “sanitation plans” as
they exist for other forms of communal accommodation (e.g. residential homes or
homeless shelters).

727

As far as regulations on accommodation standards in the initial reception centres exist,
these show considerable variety in terms of the required living space and equipment:
The Refugee Reception Act of Baden-Württemberg stipulates that asylum seekers
should have 4.5 m² of living space, other regulations provide for 6 or 7 m² per person.
A typical room in an initial reception centre has between two and four beds, there are
chairs and a table and each resident has a locker for herself or himself. Size of rooms
728
may vary, but rooms with a single bed are highly exceptional.
Following the initial reception period, asylum seekers are supposed to be sent to
another collective accommodation centre (Gemeinschaftsunterkunft) within the same
Federal State. However, responsibility for housing at this stage of the procedure often
lies with the municipalities and many different forms of accommodation have been
established.
4.10

Is there a process for people who want to complain
about the asylum accommodation/financial support

The Federal States administer the accommodation/financial support available to
asylum seekers.

they have received? Which body administers it?
What is their relationship to the organisations
However most of these laws deal with administrative issues, such as the responsibilities of municipal administrative levels and the financing of
centres, but do not define the standards for accommodation. At the time of the survey, at least some common standards were determined by
administrative regulations in 12 out of 16 states.
727

Ibid.

728

AIDA - Asylum Information Database, "Country Report - Germany: Third Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/germany
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4.11

providing asylum accommodation/financial

UNHCR is also entitled by law to visit foreigners, including those in detention and in

support? How often is the complaints process

airport transit zones. Any restriction of access to reception centres for UNHCR would

used? What is the outcome?

therefore be considered illegal.

Do people have access to free healthcare during
their asylum claim? What are the criteria? Do

The law restricts health care for asylum seekers to instances “of acute diseases or
pain”, in which “necessary medical or dental treatment has to be provided including

refused asylum seekers have access to free
healthcare while they remain in the country? Do

medication, bandages and other benefits necessary for convalescence, recovery, or
alleviation of disease or necessary services addressing consequences of illnesses.”

they have difficulty accessing healthcare?

The law further contains a special provision for pregnant women and for women who
have recently given birth. They are entitled to “medical and nursing help and support”,
including midwife assistance. In addition, the law states that further benefits can be
granted “if they are indispensable in an individual case to secure health”.

729

A common problem in practice is caused by the necessity to obtain a health insurance
voucher (Krankenschein). These vouchers or certificates are usually handed out by
medical personnel in the initial reception centres, but once asylum seekers have been
referred to other forms of accommodation they usually have to apply for them at the
730
social welfare office of their municipality.
After 48 months of having received benefits under the Asylum Seekers Benefits Act,
asylum seekers are entitled to social benefits as regulated in the Twelfth Book of the
Social Code (Sozialgesetzbuch).
From 1 March 2015 onwards this time limit will be reduced to 15 months. Once people
are entitled to the “standard” social benefits, this includes access to health care under
the same conditions that apply to German citizens who receive social benefits.

729

Asylum Seekers' Benefits Act Sections 4 and 6.

730

AIDA - Asylum Information Database, "Country Report - Germany: Third Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/germany
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Where asylum seekers' applications have been finally rejected, at least “essential
treatment” has to be provided for in these cases, and it has also been argued that
treatment should be on the same level as it is for other asylum seekers, especially if
the need for medical treatment has been the result of an emergency which has not
existed at the time of arrival in Germany.
4.12

731

Are people allowed to work while they are claiming
asylum? What are the criteria? When are people

On 6th November 2014 a law entered into force to reduce restrictions on asylum
seekers’ access to the labour market. Asylum seekers are now allowed to work three

given access to the labour market? Are they
allowed to work in any job or to be self-employed?

months after submitting their asylum application (instead of the previous nine
732
months).
Restrictions:
Asylum seekers are not allowed to work on a self-employed basis for the whole
duration of their asylum procedure, since the permission to pursue self-employment is
dependent on a regular residence title, to which the asylum seeker's residence permit
does not belong.

733

Asylum seekers have to apply for an employment permit. They have to prove that there
is a “concrete” job offer, i.e. an employer has to declare that the asylum seeker will be
employed in case the employment permit is granted, and they have to hand in a
734
detailed job description to the authorities.

731

AIDA - Asylum Information Database, "Country Report - Germany: Third Update", (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/germany

732

Gesetz zur Einstufung weiterer Staaten als sichere Herkunftsstaaten und zur Erleichterung des Arbeitsmarktzugangs für Asylbewerber und
geduldete Ausländer (Law on classification of further states as safe countries of origin and on the facilitation of access to the labour market for
asylum seekers and tolerated foreigners), Bundesgesetzblatt (Official Gazette) I, No. 49, 5 November 2014, p. 1649.

733

Section 21 VI of the Residence Act.

734

AIDA - Asylum Information Database, "Country Report - Germany: Third Update", page 65 (January 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/germany
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For 12 months after accessing the labour market, the job centre has to carry out a
“priority review”, i.e. an examination of whether there is another job-seeker who is
suited for the offered position and who has a better status in terms of employment
regulations, in particular German citizens or foreigners with a secure residence permit.
From November 2014, the priority review is no longer applicable after a stay of 15
months (i.e. three months waiting period for access to the labour market plus 12
months).
Furthermore, the job centre carries out a “review of labour conditions”, i.e. an
examination of whether labour rights are adhered at the workplace and whether wages
correspond to regional standards.
4.13

Are there any restrictions to freedom of movement
for people claiming asylum?

Asylum seekers are normally required by law “to live for a period of up to six weeks, but
no longer than three months, in the reception centre res¬ponsible for receiving
735

them.”

Until the end of 2014, freedom of movement was severely restricted for these groups
by the residence obligation which meant that they were not allowed to leave the town
or district in which they were registered. They had to apply for permission from the
authorities whenever they wanted to travel to another region. From 1 January 2015
onwards, this restriction only applies for an initial three-month period after which it is
removed. The “geographic restriction” can be re-imposed, however, if the person
concerned has been convicted of a criminal offence or if deportation is imminent.
Asylum seekers may leave the premises of the initial reception centres at any time, but
in many centres they have to report to security personnel upon leaving and re-entering.
In general, they can travel freely within the town and district in which the reception

735

Asylum Procedure Act Section 47(1).

REFUGEE & ASYLUM PROCESSES  October 2015

DLA Piper  277

BENCHMARK 4 - ADEQUATE SUPPORT AND ACCOMMODATION
centre is located, but in most Federal States they need a special permission to travel to
other parts of the state or to other parts of Germany. (Also see 4.7)
4.14

What provision is made for people who are refused
asylum accommodation/financial support? Is this

Since “irredeemably necessary” benefits have to be granted in any case, reduction in
this manner usually means that cash benefits are reduced or withdrawn, but persons

the same for families / singles etc.? What happens
to these people in practice?

concerned still have to be provided with accommodation, food and other basic
necessities.
It is possible to appeal a decision on reduction or withdrawal. In the light of the decision
of the Federal Constitutional Court of July 2012 on the Asylum Seeker's Benefits Act
several courts have decided that any reduction of benefits would be unconstitutional
and therefore inadmissible.

736

As a consequence, benefits of asylum seekers may only be reduced after they have
lost the status according to the law. Furthermore, it is under dispute at the moment
whether any reductions are admissible at all in the light of the above decision of the
Federal Constitutional Court.
4.15

What other kinds of advice/information are asylumseekers able to access if they have problems

The law places an obligation on authorities to provide general information on rights and
obligations of asylum-seekers:

relating to, for example, health, mental health,
housing, education, children, being victims of

“Within 15 days of the filing of an asylum application, the reception centre shall inform

crime?

the foreigner, if possible in writing and in a language which he can reasonably be
assumed to understand, of his rights and duties under the Asylum Seekers Benefits
Act. With the information referred to in the first sentence, the reception centre shall also
inform the foreigner about who is able to provide legal counsel and which organizations
737
can advise him on accommodation and medical care.”

736

Federal Constitutional Court, decision of 18 July 2012 –1 BvL 10/10, 1 BvL 2/11 -asyl.net, M19839.

737

Asylum Procedure Act Section 47 IV.
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In practice, the initial reception centres hand out leaflets which contain information on
where and when asylum-seekers can receive advice or assistance. In general, though,
asylum-seekers are expected to contact the social services in the reception centres in
738
order to get more detailed information on reception conditions.

RELEVANT LEGISLATION
Residence Act (Aufenthaltsgesetz)

English translation:
http://www.gesetze-im-internet.de/englisch_aufenth

Asylum Procedure Act (Asylverfahrensgesetz)

English translation:
http://www.gesetze-im-internet.de/englisch_asylvfg/index.html

Asylum Seekers' Benefits Act (Asylbewerberleitungsgesetz)

German: http://www.gesetze-im-internet.de/asylblg/index.html

Basic Law (German constitution) (Grundgesetz)

English translation: http://www.gesetze-iminternet.de/englisch_gg/index.html

Act on Procedures in Family Matters and in Matters of Voluntary

English translation: http://www.gesetze-im-

Jurisdiction (relevant for judicial review of detention) (Gesetz über da
Verfahren in Familiensachen und in den Angelegenheiten der freiwilligen

internet.de/englisch_famfg/index

Gerichtsbarkeit)
Regulation on Residence (Aufenthaltsverordnung)

738

German: http://www.gesetze-im-internet.de/aufenthv/index.html

European Council on Refugees and Exiles, "Asylum Information Database, National Country Report : Germany", (January 2015), Accessed 21 July
2015, Available at: http://www.refworld.org/docid/54f05b7c4.html
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IRELAND
GENERAL
0.1

How many asylum claims are there per year?

In 2014 there were 1444 asylum applications.
740
applications.

739

In 2013 there were 946 asylum

Below are the number of asylum applications for the years 2008 to 2012:

0.2

What percentage are allowed /refused at first
instance and allowed/refused on appeal, by
nationality?

•

2012: 955;

•

2011: 1,290;

•

2010: 1,940;

•

2009: 2,690; and

•

2008: 3,865.

Acceptance rate at first instance in 2013, by nationality:
Country

741

742

Total

Refugee status
acceptance rate
(percentage per country)
14.3%

Subsidiary protection
status acceptance rate
(percentage per country)
2.2%

Nigeria

3.8%

0.%

Pakistan

5.3%

5.3%

739

Department of Justice and Equality, "Immigration in Ireland - 2014", (26 January 2015), Accessed 20 April 2015, Available at:
http://justice.ie/en/JELR/Pages/PR15000018

740

Department of Justice and Equality, "Immigration in Ireland - 2014", (26 January 2015), Accessed 20 April 2015, Available at:
http://justice.ie/en/JELR/Pages/PR15000018

741

Eurostat, "Asylum and new asylum applicants - annual aggregated data", (11 December 2014), Accessed 20 April 2015, Available at:
http://ec.europa.eu/eurostat/tgm/table.do?tab=table&init=1&language=en&pcode=tps00191&plugin=1

742

Eurostat, "Asylum applicants and first instance decisions on asylum applications: Third Quarter 2014 - Issue number 15/2014", Accessed 26 April
2015, Available at: http://ec.europa.eu/eurostat/web/products-data-in-focus/-/KS-QA-14-015
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GENERAL
DR Congo

16.7%

Zimbabwe

0%

Albania
South Africa
China

0%
0%

0%

0%

0%

0%

0%

0%

Afghanistan

0%

Algeria

0%

0%

Iran

See note below.

0%

Syria

75%

12.5%

Russia

0%

0%

Kosovo

0%

200%

Note: In 2013, the statistics state that there were 10 applicants from Iran but 15 Iranian
applicants were granted refugee status.
I spent a considerable amount of time attempting to find statistics for the acceptance
rate at appeal by nationality to no avail. Acceptance rate at appeal in 2013:

Refugee status

Percentage
9.4%

Subsidiary protection

-

743

744

743

AIDA - Asylum Information Database, "Ireland Country Report: Third update", (February 2015) Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/ireland, p. 7.

744

Until November 2013 there was no appeal against a negative subsidiary protection decision. After S.I. No. 426 of 2013 European Union (Subsidiary
Protection) Regulations 2013 was passed in to law, there is an appeal to the Refugee Appeals Tribunal.
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GENERAL
0.3

What are the most prevalent nationalities in the

The top five countries of application in 2014 were Pakistan (20%), Nigeria (10%),

asylum claims being received?

Albania (7%), Bangladesh (7%) and Zimbabwe (6%).

745

BENCHMARK 1 - TIMELY ADVICE AND INFORMATION
1.1

Is there any legislative or policy power/obligation
on the state to provide publically funded advice and

No. An asylum seeker does not have the right to publicly funded advice and information
746
about the asylum system, other than (1) legal advice (as detailed below)
and (2) the

information about the asylum system to people

limited information which is provided to asylum seekers on the application process (as

making an asylum claim?

detailed below).

1.2

What are the eligibility criteria (if any) for accessing
this advice/information? (e.g. merits of claim,
means testing)

N/A

1.3

At which stages of the asylum process are people
eligible for asylum advice/information?

The limited information which is provided to asylum seekers is provided on receipt of
the asylum seeker’s application. Afterwards, they are entitled to legal advice (as
detailed below).

1.4

What proportion of people claiming asylum access

See section 2.5 below in relation to the take up of legal advice.

asylum advice/information (i) prior to their asylum
interview (ii) for an asylum appeal?

The limited information detailed in section 1.7 is provided to all applicants.

1.5

How is asylum advice/information funded? What
body administers the funds? What is its
relationship to the body making asylum decisions?

See section 2.7 below for the funding of legal advice.

What is the budget for providing asylum

Department of Justice and Equality through a budget which is shared between the

The Office of the Refugees Application Commissioner ("ORAC") is funded by the

advice/information?

745

Eurostat, "Data in focus - population and social conditions" (20 March 2015), Accessed 20 July 2015, Available at:
http://ec.europa.eu/eurostat/documents/4168041/6742650/KS-QA-15-003-EN-N.pdf/b7786ec9-1ad6-4720-8a1d-430fcfc55018 p. 8.

746

Citizens Information, "Rights and obligations of asylum seekers in Ireland", (9 December 2014), Accessed 26 April, Available at: 2015.
http://www.citizensinformation.ie/en/moving_country/asylum_seekers_and_refugees/the_asylum_process_in_ireland/rights_and_obligations_of_asyl
um_seekers_in_ireland.html
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Reception and Integration Agency ("RIA"), the Refugee Appeals Tribunal ("RAT") and
Irish Naturalisation and Immigration Service ("INIS").

747

The shared budget for the

financial year ending 31 December 2014 was €26.86m, of which the ORAC used
748
€4.37m. The ORAC both provides the advice and makes asylum decisions.
1.6

Which organisation(s) provide asylum
advice/information?

The limited information available from the Irish government is provided by the ORAC
and the Garda Síochána ("Police"), the national police service of Ireland.

Information is also available from the following NGOs:
•

Citizens Information — a public service information repository available online

and through physical information centres provided by the Citizens Information Board,
which provides detailed and free-to-access advice on the asylum process, services for
asylum seekers, refugee status and leave to remain.
•

749

Irish Refugee Counsel (IRC) — is "Ireland's only national non-governmental
750

organisation which specialises in working with and for refugees in Ireland".
The IRC
operates a free and confidential drop-in centre for those who need help or guidance
about the asylum process or who have been through it
752
to meet the unmet legal needs of asylum seekers.

751

and a law centre which aims

747

Office of the Refugee Applications Commissioner, 'Annual Report - 2014', Accessed 13 October 2015, Available at:
http://www.orac.ie/website/orac/oracwebsite.nsf/page/CRSE-9XQK2A15304722-en/$File/2014%20Annual%20Report.pdf p.79

748

Office of the Refugee Applications Commissioner, 'Annual Report - 2014', Accessed 13 October 2015, Available at note 9 p.79

749

Citizens Information, 'Asylum seekers and refugees', Accessed 13 October 2015, Available at:
http://www.citizensinformation.ie/en/moving_country/asylum_seekers_and_refugees/

750

Irish Refugee Council, 'About', Accessed 13 October 2015, Available at: http://www.irishrefugeecouncil.ie/about

751

Irish Refugee Council, 'Drop-In Centre', Accessed 13 October 2015, Available at: http://www.irishrefugeecouncil.ie/information-and-referral-service

752

Irish Refugee Council, 'Law Centre', Accessed 13 October 2015, Available at: http://www.irishrefugeecouncil.ie/law-centre
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•

NASC, The Irish Immigrant Support Centre — provides free-to-access online

information on the rights of immigrants and asylum seekers

753

and operates a free

walk-in service providing legal advice and information on a range of immigration,
754
asylum and social protection related issues.
1.7

How is this advice/information provided? (e.g. faceto-face advice, telephone advice, group sessions
etc.)

A person who states an intention to seek asylum or an unwillingness to leave the state
for fear of persecution is interviewed by an immigration officer as soon as practicable
after arriving. The immigration officer informs the person that they may apply to the
Minister for Justice and Equality for protection and that they are entitled to consult a
solicitor and the UN High Commissioner for Refugees. Where possible this is
communicated in a language that the person understands.

755

Where a person is detained, an immigration officer or member of the Police will inform
the person of the power under which they are being detained; that they will be brought
before a court to determine whether they should be detained or released; that they are
entitled to consult a solicitor; that they are entitled to notify the UN High Commissioner
of the detention; that they are entitled to leave the state at any time; and that they are
756
entitled to the assistance of an interpreter.
On receipt of an application, the ORAC provides in writing, where possible in a
language the application understands, a statement of:
a)

the procedures to be observed in the investigation of the application;

b)

the entitlement to consult a solicitor;

753

NASC, 'Know Your Rights', Accessed 13 October 2015, Available at: http://www.nascireland.org/know-your-rights/

754

NASC, 'Free Legal Service', Accessed 13 October 2015, Available at: http://www.nascireland.org/free-legal-service/

755

AIDA - Asylum Information Database, "Ireland Country Report: Third update", (February 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/ireland p. 41.

756

AIDA - Asylum Information Database, "Ireland Country Report: Third Update", (February 2015), Accessed 13 October 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_ireland_thirdupdate_final_0.pdf p.41

REFUGEE & ASYLUM PROCESSES  October 2015

DLA Piper  284

BENCHMARK 1 - TIMELY ADVICE AND INFORMATION
c)

the entitlement to contact the UN High Commissioner;

d)

the entitlement to make written submissions to the ORAC;

e)

the duty of the applicant to cooperate and to furnish relevant information;

f)

the obligation to comply with the rules relating to the right to enter or remain in
the state and the possible consequences of non-compliance; and

g)

the possible consequences of a failure to attend the personal interview.

757

The ORAC provides this written information to every asylum seeker and there is
extensive information available on the ORAC website.
All asylum applicants are given an information note about the Dublin III Regulation. A
further information leaflet produced by the European Commission and ORAC is
provided specifically for asylum applicants in the Dublin procedure.

758

A specific information leaflet is also provided to unaccompanied children in the Dublin
procedure.
1.8

1.9

759

Is the provision of advice/information proactive
(and designed to assist people to be prepared for

Information provided to refugees by the government is largely reactive as it is only
provided to individuals once they have commenced their applications. However, the

the process) or reactive (at the point they have a
problem and only focussed on that problem)?

information provided by the NGOs (detailed at 1.6 above) is readily available online
and supplemented by walk-in clinics and so can be described as proactive.

Who monitors the quality of asylum
advice/information? How is the quality of asylum

There is no formal, governmental oversight of asylum advice/information.

757

AIDA - Asylum Information Database, "Ireland Country Report: Third update", (February 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/ireland p. 41.

758

European Commission, "I'm in the Dublin procedure — what does this mean?" (2014), Accessed 13 October 2015, Available at:
http://www.migrationsverket.se/download/18.39a9cd9514a34607721417/1421422698207/Dublinprocessen_en.pdf

759

AIDA - Asylum Information Database, "Ireland Country Report: Third update", (February 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/ireland p. 41
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advice/information monitored? Who is responsible
for ensuring the implementation of
recommendations about the quality of asylum
advice/information?
1.10

Is there a process for people who want to complain
about the asylum advice/information they have

There is no process for complaints to be made in relation to asylum advice/information
offered by ORAC.

tried to access/have received? Which body
administers it? What is their relationship to the
organisations providing asylum advice/information?

See section 2.10 below for the complaints procedure in relation to legal advice.

How often is the complaints process used? What is
the outcome?

BENCHMARK 2 - ACCESS TO QUALITY LEGAL ADVICE AND REPRESENTATION
2.1

Is there a role for a legal representative in the

Yes. See below.

asylum determination process?
2.2

Is there any legislative or policy power/obligation
on the state to provide publically funded legal

Yes. The Civil Legal Aid Act 1995 provides for the establishment of a Legal Aid Board
which is to provide legal aid and advice in Irish civil law cases to persons who satisfy

advice/representation to people making an asylum
claim?

the requirements of the Act (see below).
In general, the 1995 Act provides that aid
and advice shall be provided in all civil areas of law which are not excluded - asylum is

760

not excluded.

760

Civil Legal Aid Act 1995, s3 and s5.

761

Civil Legal Aid 1995, s24 to s29.
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The Legal Aid Board has a specialised office, namely the Service for Asylum Seekers,
which provides confidential and independent legal services to persons applying for
762
asylum in Ireland.
2.3

What are the eligibility criteria (if any) for accessing
asylum legal advice/representation? (e.g. merits of

To qualify for both publically-funded legal aid (i.e. representation in civil proceedings)
and/or legal advice (generally), an applicant must satisfy financial eligibility

claim, means testing)

requirements.

763

Most notably, an applicant's income (less certain allowances) must be
764

less than €18,000 per annum.

Applications for legal advice are not judged on their merits; provided an applicant
meets the financial eligibility requirement (above), an applicant qualifies for legal
765
advice.
However, applications for legal aid (i.e. representation in civil proceedings) are judged
additionally on their merits. To qualify for legal aid an applicant's case must be
"reasonably likely to be successful in the proceedings".
2.4

At which stages of the asylum process are people
eligible for asylum legal advice/representation?

766

The Service for Asylum Seekers provides a service to asylum seekers at all stages of
767
the asylum process.
Asylum applicants should apply for legal services at the earliest
stage of the asylum process (i.e. the initial application for asylum).

768

762

Legal Aid Board, "Services for Asylum Seekers", Accessed 20 April 2015, Available at:
http://www.legalaidboard.ie/lab/publishing.nsf/Content/Refugee_Legal_Service

763

Civil Legal Aid Act 1995, s.29.

764

Civil Legal Aid Regulations 2006, SI 460/2006, paragraph 3 (which amends Civil Legal Aid Regulations 1996, SI 273/1996) enacted pursuant to Civil
Legal Aid Act 1996, s. 37

765

Civil Legal Aid Act 1995, s.25 and s.26.

766

Civil Legal Aid Act 1995, s.28.
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All applicants are assigned a solicitor or caseworker. At first instance, however, an
applicant does not normally meet the solicitor but is given information about the
process by a (non-legally qualified) caseworker under the supervision of a solicitor. The
information does not usually include advice on the facts of the case or assistance in
completing the Questionnaire (see section 3.7 below), unless the applicant is
particularly vulnerable (e.g. a minor or a person who cannot read or write).

769

Under the Civil Legal Aid Act, legal advice is defined as advice which is given by a
770

solicitor/barrister.
Unless the applicant is a child or a particularly vulnerable person
(e.g. a victim of trafficking), a legal advice appointment with a solicitor, where advice is
offered on the particular facts of the case, is not normally offered until the appeal stage,
when both advice and representation before the RAT (see section 3.2 below) will be
provided. Legal advice and representation is provided at appeal stage by in-house
solicitors and through a panel of private solicitors and barristers maintained by Service
771
for Asylum Seekers.

767

Legal Aid Board, "Services for Asylum Seekers", Accessed 20 April 2015, Available at:
http://www.legalaidboard.ie/lab/publishing.nsf/Content/Refugee_Legal_Service

768

Legal Aid Board, "Services for Asylum Seekers", Accessed 20 April 2015, Available at:
http://www.legalaidboard.ie/lab/publishing.nsf/Content/Refugee_Legal_Service

769

AIDA - Asylum Information Database, "Ireland Country Report: Third update", (February 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/ireland p. 29.

770

Civil Legal Aid Act 1995, s. 25.

771

AIDA - Asylum Information Database, "Ireland Country Report: Third update", (February 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/ireland p. 29.
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2.5

What proportion of people claiming asylum access

The number of persons seeking legal services from the Legal Aid Board for asylum in

asylum legal advice/representation (i) prior to their
asylum interview (ii) for an asylum appeal?

2013 was 708. The number of registrations with the Legal Aid Board represents a
772
figure of 75% of those who sought asylum in Ireland in 2013.
Of the new clients registered with the Legal Aid Board for asylum services in 2013,
approximately 48% of them required services for the first stage of the asylum process,
while the remainder required services for appeals or other related issues.

2.6

773

What kinds of legal work are included (e.g. witness
statements, representation etc.) and what is

Legal aid offered under the 1995 Act includes the representation of the applicant by a
solicitor of the Legal Aid Board, or a solicitor engaged by them, in the proceedings and

excluded, either formally or in practice?

all such assistance as is usually given by a solicitor and, where appropriate, barrister in
contemplation of, ancillary to or in connection with, such proceedings, whether for the
purposes of arriving at or giving effect to any settlement in the proceedings or
774
otherwise.

2.7

How is it funded? What body administers the
funds? What is its relationship to the body making
asylum decisions? What is the budget for providing
asylum legal advice/representation? How much of
a legal representative’s time does the budget allow
for?

The Legal Aid Board is funded in the following ways:
(A) Grant-in-aid
The 1995 Act provides that the Minister for Equality and Law Reform may in each
financial year, with the consent of the Minister for Finance, advance to the Legal Aid
Board public funds for the purposes of the Board's expenditure and performance of its
duties under the Act.

775

772

AIDA - Asylum Information Database, "Ireland Country Report: Third update", (February 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/ireland p. 24.

773

AIDA - Asylum Information Database, "Ireland Country Report: Third update", (February 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/ireland p. 24.

774

Civil Legal Aid Act 1995, s. 27.

775

Civil Legal Aid Act 1995, s. 18.
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In 2013, most of the Board's income consisted of a grant-in-aid received from the
Department of Justice and Equality. Funding provided by the Irish Government in 2013
776
was €33.759 million.
(B) Contributions
Persons who are provided with legal services pay a contribution related to their income
777
and, in some cases, their capital resources.
The minimum contribution for legal
advice is €30 and the minimum contribution for representation in court is €130.
minimum contribution can be waived in cases of hardship.
780
received €875,482 in contributions.

779

778

This

In 2013, the Board

(C) Recovery of costs
The Board also recovers costs from the wide variety of civil law cases it is involved in.
781
In 2013, costs recovered were €940,094.
The total funding for 2013 was therefore €35,574,576.
The Legal Aid Board administers the funds it received, pursuant to the 1995 Act.

782

776

Legal Aid Board, 'Annual Report 2013', Accessed 13 October 2015, Available here:
http://www.legalaidboard.ie/lab/publishing.nsf/650f3eec0dfb990fca25692100069854/1fd5fe238b87689880257d62002f55a4/$FILE/LAB%20Annual%
20Report%202013.pdf p. 45

777

Civil Legal Aid Regulations 1996, SI 273/1996 (as amended).

778

Civil Legal Aid Regulations 2013, SI 346/2013, para 3(d).

779

Civil Legal Aid Regulations 1996, SI 273/1996 (as amended), Regulation 21(1).

780

Legal Aid Board, 'Annual Report 2013', Accessed 13 October 2015, Available at note 36, p.45

781

Legal Aid Board, 'Annual Report 2013', Accessed 13 October 2015, Available at note 36, p.45
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The Legal Aid Board does not provide a detailed financial breakdown of how much of
its fund it expends on each type of law it advises on. However, as an indication, Asylum
and related matters accounted for 4% of applicants to the Board for legal services in
2013 (note: not every applicant is provided with legal services; a number chose not to
783
pursue their application).
and the net expenditure of the Legal Aid Board on the
Refugee Legal Service for 2013 was €4,772,243.
2.8

784

Which organisation(s) provide asylum legal advice
/information? What qualifications are required for

The Service for Asylum Seekers unit of the Legal Aid Board. If an applicant is granted
legal advice by the Legal Aid Board then a qualified solicitor or barrister, either

people to provide asylum legal advice/information?
Who regulates this?

employed by the service or selected from a panel of private practitioners, will provide
785
the legal advice or aid.
The Legal Aid Board recruits and selects on standards set out in the Code of Practice
786
by the Commission for Public Service Appointments ("CPSA").

2.9

Who monitors the quality of asylum legal

The Legal Aid Board operates a Customer Charter which sets out the Board’s

advice/information? How is the quality of asylum
legal advice/representation monitored? Who is

commitments to recipients of their advice and their customer service standards. An
applicant is entitled to submit a complaint to the Legal Aid Board if they believe the

responsible for ensuring the implementation of
recommendations about the quality of legal advice

service they have received is substandard (see 2.10 below). This process is
administered solely by the Legal Aid Board.

and representation?
2.10

Is there a process for people who want to complain

An applicant in receipt of legal advice or aid from the Legal Aid Board can make a

782

Civil Legal Aid Act 1995, s. 8 and s. 18.

783

Legal Aid Board, "Annual Report 2013 ", Accessed 15 July 2015, Available at note 36.

784

Legal Aid Board, "Annual Report 2013", Accessed 13 October 2015, Available at note 36.

785

Legal Aid Board, "Leaflet No. 10 - Customer Care and Complaints Procedure", Accessed 24 April 2015, Available at:
http://www.legalaidboard.ie/lab/Publishing.nsf/Content/Leaflet_10

786

Legal Aid Board, "Recruitment", Accessed 24 April 2015, Available at: http://www.legalaidboard.ie/lab/publishing.nsf/Content/Recruitment
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about the asylum legal advice/representation they

complaint to the Legal Aid Board. This process in administered by the Legal Aid Board.

have received? Which body administers it? What is
their relationship to the organisations providing
asylum legal advice/representation? How often is

First, the applicant should complain to the Managing Solicitor of the law centre. He will
attempt to resolve the complaint. If the applicant remains dissatisfied, the applicant

the complaints process used? What is the
outcome?

should put the complaint in writing to the Managing Solicitor. A copy of this letter will
be given to the person about whom the complaint is being made. If the problem
remains unresolved, the applicant may request that the letter of complaint be forwarded
to the Board’s Head Office.

787

Additionally, if an applicant is unsatisfied with the legal advice they have received then
they can report the solicitor to the Law Society.

788

On receipt of a complaint, the Law Society will attempt to resolve the matter with the
solicitor involved. If unresolved, the Law Society may formally intervene by referring the
matter to the Law Society’s Complaint's and Client Relations Committee. The
Committee will attempt to resolve the matter informally and, if it cannot, decide to
789

uphold or reject the complaint.
The Committee may order action to be taken by the
790
solicitor (including specific performance and payment of compensation.

787

Legal Aid Board, "Leaflet No. 10 - Customer Care and Complaints Procedure", Accessed 24 April 2015, Available at:
http://www.legalaidboard.ie/lab/Publishing.nsf/Content/Leaflet_10

788

Law Society of Ireland, "Complaints against Solicitors - Steps to take", Accessed 24 April 2015, Available at:
https://www.lawsociety.ie/Public/Complaints-against-solicitors/Steps-to-take/

789

Law Society of Ireland, "Complaints against Solicitors - Resolution Procedure", Accessed 24 April 2015, Available at:
https://www.lawsociety.ie/Public/Complaints-against-solicitors/Resolution-Procedure/

790

Law Society of Ireland, "Complaints and Client Relations Committee of the Law Society of Ireland" (November 2014), Accessed 26 April 2015,
Available at: https://www.lawsociety.ie/Documents/committees/complaints/CCRCguidelines.pdf
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3.1

Has the country signed the 1951 Refugee

Ireland became a signatory to the 1951 Refugee Convention on 29 November 1956.

Convention? How is the 1951 Convention
incorporated into legislation/policy?

It later became a signatory to the 1967 Protocol on 6 November 1968.

791

792

Ireland's obligations under the Convention and the Protocol were incorporated into
domestic legislation by the Refugee Act 1996.
3.2

793

Which body is responsible for administering the
asylum process? What is their relationship to the

Under the Refugee Act 1996, two independent statutory offices have been established
to consider applications/appeals for refugee status and to make recommendations to

body responsible for border enforcement? What is
relationship to body responsible for other forms of

the Minister for Justice and Equality on whether such status should be granted. The
two offices are the ORAC which considers applications for a declaration as a refugee at

immigration?

first instance and the RAT which considers applications for a declaration at appeal
794
stage.
The Minister will make the final decision to either grant or refuse a declaration as a
refugee in accordance with section 17 of the Refugee Act 1996. The decision of the
Minister will be based on the recommendation of ORAC or, in the case of an appeal,
795
the RAT.

791

United Nations High Commissioner for Refugees, "State Parties to the 1951 Convention relating to the Status of Refugees and the 1967 Protocol",
Accessed 22 April 2015, Available at: http://www.unhcr.org/3b73b0d63.html.

792

United Nations High Commissioner for Refugees, "State Parties to the 1951 Convention relating to the Status of Refugees and the 1967 Protocol",
Accessed 22 April 2015, Available at: http://www.unhcr.org/3b73b0d63.html.

793

European Migration Network, 'Refugee Act 1996', Accessed 13 October 2015, Available here:
http://emn.ie/cat_search_detail.jsp?clog=4&itemID=205.

794

Office of the Refugee Applications Commissioner, "Annual Report 2013", Accessed 15 July 2015, Available at:
http://www.orac.ie/website/orac/oracwebsite.nsf/page/AJNR-9LED5Q1029825en/$File/Office%20of%20the%20Refugee%20Applications%20Commissioner%20-%20Annual%20Report%202013.pdf p. 10.

795

The UN Refugee Agency, "The Asylum Process in Ireland", Accessed 22 April 2015, Available at: http://www.unhcr.ie/our-work-in-ireland/theasylum-process-in-ireland.
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The INIS is an office within the Department of Justice and Equality responsible for the
administrative functions of the Department in terms of asylum, as well as immigration,
796
visas and citizenship.
The Garda National Immigration Bureau ("GNIB") is responsible for deportations,
border control and investigations relating to illegal immigration and human trafficking.

797

The Garda Commissioner is responsible for the control of the GNIB and he is
798
responsible to the Minister for Justice and Equality.
The relationship between the ORAC and the other bodies responsible for immigration,
namely the INIS and GNIB, is that they are all form part of the Ministry of Justice.
3.3

Is there an inquisitorial or adversarial system for

If an individual's application is rejected by the ORAC and appealed to the RAT, the

deciding asylum claims? Or mixed (and if so how)?

method of hearing the appeal is through an oral court hearing. The oral hearing
involves both the individual and the ORAC stating their case and allows for the
examination and cross-examination of the applicant, any witnesses and authorised
799
officers of the ORAC.
The process can therefore be described as adversarial in
nature.
The Irish Refugee Council has described the system as a “highly adversarial process”.
Siobhan Mullally, Professor of Law at University College Cork, states in her report’s
preface that “The asylum adjudication process is to be inquisitorial, not adversarial. In

796

The UN Refugee Agency, "The Asylum Process in Ireland", Accessed 22 April 2015, Available at: http://www.unhcr.ie/our-work-in-ireland/theasylum-process-in-ireland

797

An Garda Síochána, "Immigration (GNIB)", Accessed 22 April 2015, Available at: http://www.garda.ie/Controller.aspx?Page=31&Lang=1

798

An Garda Síochána, "Structure of An Garda Síochána" Accessed 22 April 2015, Available at: http://www.garda.ie/Controller.aspx?Page=19&Lang=1

799

Refugee Appeals Tribunal, 'Process Within the Tribunal Hearing Rooms', Accessed 13 October 2015, Available at:
http://www.refappeal.ie/website/rat/ratweb.nsf/page/about_the_tribunal-Process_Within_Hearing_Rooms-en
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practice, however, as this Report reveals, asylum adjudication remains a highly
adversarial process."
3.4

Can people be removed while their asylum claim is
being decided?

800

No. Unless the applicant’s case is to be dealt with in accordance with the Dublin III
Regulation, an applicant will not be removed from Ireland until the applicant has been
given the opportunity to present their case fully to the Refugee Applications
801
Commissioner or the RAT.

3.5

Are there any admissibility procedures or are all
those asylum claims that are lodged (and not
withdrawn by the applicant) heard?

There is no procedure for admissibility. A person who arrives at the frontiers of the
state (a) seeking asylum, (b) seeking protection of the State against persecution, (c)
requesting not to be returned or removed to a particular country or otherwise indicating
an unwillingness to leave the State for fear of persecution shall be interviewed by an
immigration officer as soon as practicable and may make an application for a
declaration that they are a refugee to the Refugee Application Commissioner.

3.6

802

Is there a statutory or policy time limit for how
quickly parts of the asylum process are conducted?

There is no time limit in law for ORAC to make a decision on the asylum application at
803
first instance.
ORAC endeavour to deliver a recommendation at first instance on

Is there flexibility in this if requested by the
applicant? Is this the same for all claims? Are

whether the person should be granted a declaration of refugee status within six months
of the application. If a recommendation cannot be made within 6 months of the date of

particular cases expedited e.g. vulnerable cases,

the application for a declaration, ORAC shall, upon request from the applicant, provide

those considered easy to grant/refuse?

information on the estimated time within which a recommendation may be made.
However, there are no express consequences for failing to decide the application within

800

Irish Refugee Council, "Difficult to Believe - The assessment of asylum claims in Ireland", (2012), Accessed 26 April 2015, Available at:
http://www.irishrefugeecouncil.ie/wp-content/uploads/2011/08/Difficult-to-Believe-The-assessment-of-asylum-claims-in-Ireland.pdf

801

Citizens Information, "Rights and obligations of asylum seekers in Ireland", (9 December 2014), Accessed 26 April 2015, Available at:
http://www.citizensinformation.ie/en/moving_country/asylum_seekers_and_refugees/the_asylum_process_in_ireland/rights_and_obligations_of_asyl
um_seekers_in_ireland.html

802

Refugee Act 1995, s.8(1) .

803

Statement of Alan Shatter, Minister for Justice (9 July 2013), Accessed 22 April 2015, Available at: https://www.kildarestreet.com/wrans/?id=201307-09a.1047
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a given time period. ORAC stated in 2013 that the median processing time for general
asylum applications was 12 weeks.

804

Under section 12(1) of the Refugee Act 1996, the Minister may give a direction to
ORAC to give priority to certain classes of applications. The Minister issued
prioritisation directions on 15 November 2004 that apply to persons who are nationals
of, or have a right of residence in South Africa (the "Ministerial Prioritisation Directive")
805

. This means that if an applicant falls within the above categories their application will
be given priority and may be dealt with by the Commissioner before other applications.
In 2013, 28 applications were processed under the Ministerial Prioritisation Directive.
Such cases were completed within a median processing time of 25 working days from
the date of application.

806

In accordance with requirements under the Refugee Act, 1996, ORAC also prioritised
applications from persons in detention. The preliminary interview in these cases is
carried out within 3 working days of the date of their application in so far as possible. In
2013 a total of 24 applications for asylum were received by persons in detention which
constituted 2.5% of all applications received in 2013.

807

804

Office of the Refugee Applications Commissioner, "Annual Report 2013", Accessed 15 July 2015, Available at:
http://www.orac.ie/website/orac/oracwebsite.nsf/page/AJNR-9LED5Q1029825en/$File/Office%20of%20the%20Refugee%20Applications%20Commissioner%20-%20Annual%20Report%202013.pdf p. 15.

805

Office of the Refugee Applications, 'Prioritisation of applications', Accessed 13 October 2015, Available at:
http://www.orac.ie/website/orac/oracwebsite.nsf/page/refugeestatusdetermination-prioritisationofapplications-en

806

Office of the Refugee Applications Commissioner, "Annual Report 2013", Accessed 15 July 2015, Available at:
http://www.orac.ie/website/orac/oracwebsite.nsf/page/AJNR-9LED5Q1029825en/$File/Office%20of%20the%20Refugee%20Applications%20Commissioner%20-%20Annual%20Report%202013.pdf p. 5.

807

Office of the Refugee Applications Commissioner, "Annual Report 2013", Accessed 15 July 2015, Available at:
http://www.orac.ie/website/orac/oracwebsite.nsf/page/AJNR-9LED5Q1029825en/$File/Office%20of%20the%20Refugee%20Applications%20Commissioner%20-%20Annual%20Report%202013.pdf, p. 15.
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3.7

How and where do people lodge an asylum claim?

An asylum application may be lodged at the ORAC. During the initial appointment at
ORAC the applicant first fills out an application form (known as Section 8 declaration,
Section 8 being the relevant Section in the Refugee Act 1996) and is interviewed by an
immigration officer or authorised officer of ORAC to establish basic information. The
applicant is then given a long questionnaire which must be completed and returned at a
specified time and date (the "Questionnaire"). The information supplied in the
Questionnaire will be considered in assessing the asylum application. The applicant is
808
also notified of the date and time of their substantive asylum interview.

3.8

How is the substance of an asylum claim conveyed
to the asylum decision maker? (e.g. on paper, an

The substantive asylum interview is where the full details of the claim for asylum is
809
established.

asylum interview)
3.9

In practice, how long do people wait between
having lodged an asylum claim and conveying the

Cases are scheduled for interview within 9 to 12 working days from the date of
810
application.

substance of their case to the decision maker?
3.10

In practice, how long do people wait between
having lodged an asylum claim and receiving a

In 2013, cases had a median processing time of 25 working days from the date of
811
application.

decision on their claim?
3.11

Is there a right of appeal against a refusal of

Yes. An applicant may appeal against the recommendation of the ORAC to the RAT.

808

AIDA - Asylum Information Database, "Ireland Country Report: Third update", (February 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/ireland p. 16.

809

AIDA - Asylum Information Database, "Ireland Country Report: Third update", (February 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/ireland p. 16.

810

Office of the Refugee Applications Commissioner, "Annual Report 2013", Accessed 15 July 2015, Available at:
http://www.orac.ie/website/orac/oracwebsite.nsf/page/AJNR-9LED5Q1029825en/$File/Office%20of%20the%20Refugee%20Applications%20Commissioner%20-%20Annual%20Report%202013.pdf p. 5.

811

Office of the Refugee Applications Commissioner, "Annual Report 2013", Accessed 15 July 2015, Available at:
http://www.orac.ie/website/orac/oracwebsite.nsf/page/AJNR-9LED5Q1029825en/$File/Office%20of%20the%20Refugee%20Applications%20Commissioner%20-%20Annual%20Report%202013.pdf p. 5.
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asylum? How long do people have to lodge an
appeal? Is an appeal heard in person or on the

The rules surrounding the right to appeal, the nature of the appeal and time limits

papers? Is it public?

depend on the nature of the negative decision of ORAC:
a)

813

If ORAC deems the application withdrawn, the Minister and applicant are

advised of this recommendation. There is no appeal.
b)

Following a negative recommendation which does not fall into the

circumstances provided for in paragraph (c) below, the applicant has 15 working days
to appeal to the RAT. The applicant is provided with the reasons for the negative
recommendation. They may request an oral hearing before the RAT; if an oral hearing
is not requested the appeal will be dealt with on the papers. Free legal representation
can be obtained through the Refugee Legal Service.
c)

If the negative recommendation includes (1) a finding that the applicant

showed little or no basis for the claim; (2) that the application is manifestly unfounded;
(3) that the applicant failed to make an application as soon as reasonably practicable;
(4) that the applicant has a prior application with another state; or (5) that the applicant
is a national of, or has a right of residence in, a safe country, the deadline for filing an
appeal is 10 working days. In these cases the applicant is not entitled to an oral
hearing.
d)

If the applicant receives a negative recommendation on the basis of one the

circumstances provided for in paragraph (c) and, additionally, falls within a category of
persons designated by the Minister of Justice (e.g. applicants from a certain country),

812

Refugee Act 1995, s. 16.

813

AIDA - Asylum Information Database, "Ireland Country Report: Third update", (February 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/ireland pp. 23 - 24.
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the applicant has 4 working days to lodge an appeal. There is no oral hearing.
e)
For subsidiary protection appeals the applicant has 15 working days from the
sending of the notice of the Commissioner’s negative recommendation. The Tribunal
will hold an oral hearing if requested by the applicant in their notice of appeal;
otherwise, the appeal may be determined without an oral hearing.
Hearings of the RAT are private and confidential. No members of the public are
admitted to the hearing. Only the Member who will make the decision of on the
applicant's case, the interpreter, the Presenting Officer from the Office of the Refugee
Applications Commissioner, the applicant's legal representative and the applicant will
be admitted to the hearing room. The information disclosed in the course of the hearing
is treated at all times as confidential.
3.12

In practice, how long do people wait between
having an initial decision refused and having a

814

In 2013, the median length of time taken by the RAT to process and complete
815
substantive 15 day appeals was approximately 18 weeks.

decision on their appeal?
In 2013, the median length of time taken by the RAT to process and complete
accelerated appeals was approximately 12 weeks.

816

In 2013, the median length of time taken by the Tribunal to process and complete
Dublin appeals was approximately 10 weeks.

817

814

Refugee Appeals Tribunal, "Frequently Asked Questions", (November 2009), Accessed 15 July 2015, Available at:
http://www.refappeal.ie/website/rat/ratweb.nsf/page/useful_information-FAQ-en

815

Refugee Appeals Tribunal, "Annual Report 2013", (31 March 2013), Accessed 20 July 2015, Available at:
http://www.refappeal.ie/website/rat/ratweb.nsf/page/MAMY-9JPEK31141371-en/$File/Eng%20AReport%202013.pdf p. 31.

816

Refugee Appeals Tribunal, "Annual Report 2013", (31 March 2013), Accessed 20 July 2015, Available at:
http://www.refappeal.ie/website/rat/ratweb.nsf/page/MAMY-9JPEK31141371-en/$File/Eng%20AReport%202013.pdf p. 31.
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3.13

Is there any provision for re-opening a case

Yes. Section 17(7) of the Refugee Act 1996 (as amended by Statutory Instrument No.

refused on appeal if new information comes to
light?

51/2011 - European Communities (Asylum Procedures) Regulations 2011) sets out
that a person who wishes to make a subsequent asylum application must apply to the
Minister for permission to apply again. The application must set out the grounds of the
application and why the person is seeking to re-enter the asylum process. The
application is made in writing and there is no oral interview. The Minister shall consent
to a subsequent application being made when new elements or findings have arisen or
have been presented by the person concerned, which makes it significantly more likely
that the person will be declared a refugee, and the person was capable of presenting
those elements or findings for the purposes of their previous application for a
declaration.

3.14

What forms of protection are available (asylum,
subsidiary protection, humanitarian protection)?

In Ireland, an applicant could potentially be offered (a) asylum, (b) subsidiary protection
or (c) protection under the Dublin III regulation.

What is the rate at which asylum decisions are
granted at (i) initial decision (ii) appeal, by
nationality? What is rate at which subsidiary status
and humanitarian status are granted at (i) initial
decision (ii) appeal, by nationality?
3.15

Which body is responsible for deciding (i) an
asylum claim (ii) an asylum appeal and in each

See 3.2 above.

case what is its relationship to the bodies listed in
3.2?
3.16

817

What qualifications are required to be the person
who (i) decides an asylum claim (ii) decides an

The Case Processing Panel of the ORAC processes applicants for refugee status and
carries out other support work. Members are required to hold a Honours Bachelor

Refugee Appeals Tribunal, "Annual Report 2013", (31 March 2013), Accessed 20 July 2015, Available at:
http://www.refappeal.ie/website/rat/ratweb.nsf/page/MAMY-9JPEK31141371-en/$File/Eng%20AReport%202013.pdf p. 31.
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asylum appeal?

Degree in Law (with minimum grade of 2.2) or have been called to the Bar or have
been admitted and enrolled as a solicitor in Ireland.

818

The RAT decides asylum appeals. Members of the RAT are required to have at least 5
years' experience as a practicing barrister or solicitor and a satisfactory knowledge and
experience of national, EU and international asylum and human rights law and
819
practice.
Applications are made to the Department of Justice & Equality.
3.17

How is the quality of (i) asylum decisions (ii)
asylum appeals monitored and by whom? Who is

See 3.22.

responsible for ensuring the implementation of
recommendations (internally and externally)?
3.18

Is there a fee for (i) lodging an asylum claim (ii)
making an appeal?

No, an applicant does not need to pay a fee for (i) lodging an asylum claim or (ii)
making an appeal.

3.19

Do asylum seekers have a choice about the
gender of the person making their asylum decision/

It is possible to request an interviewer of a particular gender for the substantive
interview. ORAC endeavoured in 2013 to ensure that the interpreter (if applicable) and

hearing their appeal/ interpreting?

the caseworker were the same gender as the applicant, subject to availability.

Is child care available for people who need it while
they are (i) lodging their asylum claim (ii) conveying

Free childcare is not available to those applicants receiving Direct Provision ("DP").

the substance of their asylum claim (iii) having their

children.

3.20

820

See section 4.1. It is the responsibility of parents to supervise and care for their
821

818

Irish Naturalisation and Immigration Service, "Case Processing Panel Member job description", (2015), Accessed 26 April 2015, Available at:
http://www.orac.ie/website/orac/oracwebsite.nsf/page/AJNR-9T7MPS16473828en/$File/Case%20Processing%20Panel%20Information%20Note%20%20Final%2027%20Jan%202015.pdf

819

Irish Naturalisation and Immigration Service, 'Expressions of Interest for Appointment as Member of the Refugee Appeals Tribunal, Accessed 20
July 2015, Available at: http://www.justice.ie/en/JELR/Recruit%20Member%20Info%20-%20final.doc/Files/Recruit%20Member%20Info%20%20final.doc

820

Office of the Refugee Applications Commissioner, "Annual Report 2013", Accessed 15 July 2015, Available at:
http://www.orac.ie/website/orac/oracwebsite.nsf/page/AJNR-9LED5Q1029825en/$File/Office%20of%20the%20Refugee%20Applications%20Commissioner%20-%20Annual%20Report%202013.pdf p. 34.
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asylum appeal heard?
Parents must inform the accommodation centre in advance that they have made
arrangements for their children to be taken care of and some children, depending on
822
age and time of day, must be supervised at all times.
An applicant’s failure to care for and ensure the safety of their children may require the
involvement of the Child and Family Agency, which is obliged, under the Child Care Act
1991 (as amended) to ensure the welfare and protection of children in its area.
3.21

823

Is there any legislative or policy power/obligation
on the state to provide publically funded

Section 4 of Statutory Instrument No. 51/2011 - European Communities (Asylum
Procedures) Regulations 2011 states that an applicant who is having a substantive

interpreting services for people making an asylum
claim? For which parts of the asylum process (e.g.

interview with ORAC shall, whenever necessary for the purpose of ensuring
appropriate communication during the interview, be provided by the Commissioner with

at interviews with the decision making body, with
legal representatives, at appeal hearings)? Who is

services of an interpreter. If an interpreter is deemed necessary for ensuring
communication with an applicant, and one cannot be found, the interview is usually

responsible for monitoring the quality of asylum
interpreting services? Who is responsible for

postponed until one can be found. There are no known languages, of countries from
which asylum seekers in Ireland typically originate, for which interpreters are not

ensuring the implementation of recommendations

available.

824

about asylum interpreting services?

821

Citizens Information, "Services and entitlements for people seeking asylum", (2 July 2015), Accessed 26 April 2015, Available at:
http://www.citizensinformation.ie/en/moving_country/asylum_seekers_and_refugees/services_for_asylum_seekers_in_ireland/direct_provision.html

822

Reception and Integration Agency, "Direct Provision Reception and Accommodation centres - House Rules and Procedures", (November 2009),
Accessed 20 July 2015, Available at:
http://www.ria.gov.ie/en/RIA/House%20Rules%20Nov%202009%20(A4)%20(Amended%20Jan%202011).pdf/Files/House%20Rules%20Nov%2020
09%20(A4)%20(Amended%20Jan%202011).pdf p. 18.

823

Citizens Information, "Services and entitlements for people seeking asylum", (2 July 2015), Accessed 26 April 2015, Available at:
http://www.citizensinformation.ie/en/moving_country/asylum_seekers_and_refugees/services_for_asylum_seekers_in_ireland/direct_provision.html

824

AIDA - Asylum Information Database, "Ireland Country Report: Third update", (February 2015) Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/ireland p. 26.
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Throughout an applicant’s stay at a Reception and Integration Authority
accommodation centre interpretation and translation services will be provided where
825
necessary.
3.22

Is there a process for people who want to complain
about the way (i) their asylum claim (ii) their asylum

(i) Asylum claim

appeal has been decided? Which body administers

Procedure about how their application has been dealt with.
The Procedure allows
the applicant to complain about delays, mistakes and poor customer service. An

it? What is their relationship to the organisations
deciding asylum claims/hearing asylum appeals?
How often is the complaints process used? What is
the outcome?

Yes. An applicant can complain to the ORAC using their Customer Complaints
826

applicant cannot complain about a decision in relation to their application for a
declaration of refugee status; for this they must appeal to the Refugee Appeals
Tribunal. Generally speaking, an complainant must make their complaint within six
months of the event they are complaining about.
processes the asylum claim (see 3.2).

827

The ORAC is the same body which

(ii) Asylum appeal
Yes. An applicant can complain to a staff member of the RAT. It is recorded on a preprinted form and forwarded to the Customer Liaison Officer who should issue a formal
acknowledgement within five working days. The Customer Liaison Officer will ask the
Assistant Principal of the relevant section to investigate the details of the complaint.
Where the complaint relates to a matter within the remit of the Corporate Services
function he will investigate it personally. A reply should normally be sent by the
Customer Liaison Officer to the complainant within 20 working days. All complaints will

825

Citizens Information, "Services and entitlements for people seeking asylum", (2 July 2015), Accessed 26 April 2015, Available at:
http://www.citizensinformation.ie/en/moving_country/asylum_seekers_and_refugees/services_for_asylum_seekers_in_ireland/direct_provision.html

826

Office of the Refugee Applications Commissioner, "Customer Complaints Procedure", Accessed 26 April 2015, Available at:
http://www.orac.ie/website/orac/oracwebsite.nsf/page/CRSE-8Y3G691333412-en/$File/Complaints%20Procedure.pdf

827

Office of the Refugee Applications Commissioner, "Customer Complaints Procedure", Accessed 13 October 2015, Available at note 89.
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be logged and analysed by the Customer Liaison Officer, and the results disseminated
throughout the organisation.
3.23

828

Are asylum seekers detained at any point in the
asylum process? What are the criteria? How many

Asylum seekers can be detained in Ireland.

are detained? Where are they detained? Who
operates the places of detention? Who is

Section 9A Refugee Act 1996 (as amended) provides that asylum seekers may be

responsible for the decision to detain? Is there any

detained by an immigration officer or a member of An Garda Síochána (the Police) if it
is suspected that they:

legislative/policy time limit on the detention of
asylum seekers? Is there automatic oversight of

1.

Pose a threat to national security or public policy;

2.

Have committed a serious non-political crime outside Ireland;

3.

Have not made reasonable efforts to establish identity (including non-

the decision to detain?

compliance with the requirement to provide fingerprints);
4.

Intend to avoid removal from Ireland, in the event of their application being
transferred to a Dublin III Regulation;

5.

Intend to avoid removal from Ireland, in the event that their application is
unsuccessful;

6.

Intend to leave Ireland and enter another state without lawful authority;

7.

Without reasonable cause, have destroyed identity or travel documents or are
in possession of forged identity documents.

In the course of 2013, a total of 24 persons in places of detention expressed a wish to
apply for asylum. This constituted 2.5% of all applications received in 2013 and
compares with 5.2% for the same category in 2012.

829

828

Refugee Appeals Tribunal, "Customer Service Action Plan 2008 - 2010", Accessed 26 April 2015, Available at:
http://www.refappeal.ie/website/rat/ratweb.nsf/page/about_the_tribunal-en accessed 26 April 2015. Please note that the actual complaints procedure
isn't available on their website and this Action Plan is the latest available.

829

Office of the Refugee Applications Commissioner, "Annual Report 2013", Accessed 15 July 2015, Available at:
http://www.orac.ie/website/orac/oracwebsite.nsf/page/AJNR-9LED5Q1029825en/$File/Office%20of%20the%20Refugee%20Applications%20Commissioner%20-%20Annual%20Report%202013.pdf p. 15.
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Every Garda Síochána (police) station, plus 9 prisons, are listed as ‘places of
detention’ by Statutory Instrument No. 56 of 2005 Immigration Act 2003 (Removal
Places of Detention) Regulations 2005.
Asylum seekers are detained in regular prisons. Detainees are held in one of the
following penal institutions run by the Irish Prison Service: Castlerea Prison; Cloverhill
Prison; Cork Prison; Limerick Prison; the Midlands Prison; Mountjoy Prison; Saint
Patrick’s Institution, Dublin; the Training Unit, Glengariff Parade, Dublin; and,
Wheatfield Prison, Dublin.

830

Persons can be detained for a renewable period of 21 days. The question of whether
grounds for detention continue to exist must be re-examined by the District Court every
21 days. In addition to this form of review, a detained asylum-seeker can challenge the
legality of the detention in habeas corpus proceedings under Article 40(4) of the
Constitution in the High Court.
3.24

831

What are the entitlements attached to a positive
grant of asylum? What are the entitlements

Refugee status

attached to forms of subsidiary protection and
humanitarian protection?

and responsibilities similar to those of an Irish citizen.

Once granted refugee status, a refugee can stay in Ireland indefinitely and enjoy rights
832

Refugees also have the right

to apply for family reunification in Ireland with immediate family members (within certain
criteria) who may be in different countries. A refugee is entitled to apply for Irish
citizenship when they have been resident in Ireland 3 years from the date of their
asylum application. A refugee can apply for a Travel Document which allows refugees

830

AIDA - Asylum Information Database, "Ireland Country Report: Third update", (February 2015) Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/ireland p. 71.

831

AIDA - Asylum Information Database, "Ireland Country Report: Third update", (February 2015) Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/ireland p. 77.

832

Refugee Act 1996, s. 3.
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to travel and return to Ireland without a re-entry visa. However, a refugee may not
travel to the country they have been declared a refugee from for 5 years.
Subsidiary protection
A person qualifying for subsidiary protection is entitled to rights to work and access to
medical to the same extent as an Irish citizen, to reside in Ireland and to travel.
qualifying person's right to reside and travel are restricted.

833

A

834

BENCHMARK 4 - ADEQUATE SUPPORT AND ACCOMMODATION
4.1

Is there any legislative or policy power/obligation
on the state to provide publically funded

There is no legislative power or obligation to provide publically funded accommodation
and financial support to people making an asylum application - but there is a policy

accommodation and financial support to people
making an asylum claim?

obligation.
In 2000, following an increase in the numbers applying for asylum in the 1990s, a
decision was taken to withdraw social welfare from asylum seekers and to provide their
basic needs through a largely cash-less system (although see section 4.5 below in
relation to cash support). This became known as DP.

835

The RIA was set up as a division with the Department of Justice to manage DP. RIA
has no statutory basis and the decision to establish it is not a matter of public record.
4.2

What are the eligibility criteria (if any) for accessing

There is no eligibility criteria for accessing DP support. On lodging an application for

833

S.I. No. 426/2013 European Union (Subsidiary Protection) Regulations 2013, Regulation 22

834

S.I. No. 426/2013 European Union (Subsidiary Protection) Regulations 2013, Regulation 23 and 24.

835

AIDA - Asylum Information Database, "Ireland Country Report: Third update", (February 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/ireland p. 50.

836

AIDA - Asylum Information Database, "Ireland Country Report: Third update", (February 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/ireland p. 50.
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asylum accommodation/financial support? (e.g.

asylum with the ORAC, the applicant is referred to RIA and brought to a reception

merits of claim, means testing)

centre near Dublin airport named Balseskin. After a person has applied for asylum they
will be issued with a Temporary Residence Certificate, in the form of a plastic card,
which sets out the person’s personal details and contains their photograph. When the
Temporary Residence Certificate has been received they will be referred to the RIA
837
office within the ORAC building. At this point they are eligible to DP.

4.3

At which stages of the asylum process are people

A person is eligible to DP from the point in time detailed above at 4.2. RIA provides

eligible for asylum accommodation/financial
support? (e.g. until an initial asylum decision is

accommodation for each applicant up to their return to their country of origin following a
838
negative decision (and all avenues of appeal have been exhausted).

made, when appealing the refusal of an initial
decision, when an appeal is refused, when a case

It also continues to provide temporary accommodation for persons granted

is reopened due to new information)

international protection or permission to remain in Ireland under Section 3 of the
Immigration Act 1999. Person issues with a deportation order which is not yet effect,
839
continue to be housed in RIA accommodation.
Anecdotal reports suggest that a person making a subsequent application for asylum
under Section 17.7 of the Refugee Act 1996, who has left Ireland and then re-entered
the state, is not eligible for support until that subsequent application has been accepted
by the Department of Justice and it can proceed to be considered by ORAC.

4.4

What proportion of people claiming asylum have

Generally, every applicant who wishes to access accommodation and similar reception

837

AIDA - Asylum Information Database, "Ireland Country Report: Third update", (February 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/ireland p. 50.

838

AIDA - Asylum Information Database, "Ireland Country Report: Third update", (February 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/ireland p. 50 and 52.

839

AIDA - Asylum Information Database, "Ireland Country Report: Third update", (February 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/ireland pp. 51 and 52.

840

AIDA - Asylum Information Database, "Ireland Country Report: Third update", (February 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/ireland p. 51.
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access to asylum accommodation/financial support

provisions can; there have been no reports of asylum seekers being unable to access

(i) until their initial decision (ii) until their asylum

such provisions. Alan Shatter, Minister for Justice, Equality and Defence, stated in

appeal (iii) when their asylum appeal has been
refused (iv)when their case has been reopened

October 2013 that, since 2000, no asylum seeker has been left homeless by the failure
841
of the State to provide basic shelter or to meet basic needs.

due to new information?
As detailed at 4.4, there are issues with those seeking support when making
subsequent applications.
4.5

How is it funded? Which body administers the
funds? What is its relationship to the body making

The RIA is a unit of unit of the Equality and Integration Directorate, a division of the
842
Department for Justice and Equality, and so is funded by public funds.
Asylum

asylum decisions? What is the budget for providing

seekers are not required to provide a monetary contribution to the cost of

asylum accommodation/financial support? Who
sets the rate of financial support provided? Is the

accommodation.

rate of financial support linked to inflation or
reviewed annually against other criteria?

Asylum decisions are made by the ORAC (in the first instance) and the RAT at appeal.

843

The ORAC and RAT are units of the INIS. INIS and the Equality and Integration
844
Directorate are both divisions of the Department for Justice and Equality.
Asylum seekers receive a weekly allowance of €19.10 per adult and €9.60 per child,
this allowance, despite inflation, has remained the same since introduction in 2000.
The total expenditure for the RIA in 2014 was €53.22 million.

845

846

841

Alan Shatter, Minister, Department of Justice and Equality, written answer to the Parliamentary question of Aengus Ó Snodaigh TD, 18th April 2012.

842

Department of Justice and Equality, "Annual Report 2013", Accessed 20 July 2015, Available at:
http://www.justice.ie/en/JELR/Department%20of%20Justice%20&%20Equality%20Annual%20Report%202013.pdf/Files/Department%20of%20Justi
ce%20&%20Equality%20Annual%20Report%202013.pdf p. 31.

843

AIDA - Asylum Information Database, "Ireland Country Report: Third update", (February 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/ireland p. 53.

844

Department of Justice and Equality, "Annual Report 2013", Accessed 20 July 2015, Available at:
http://www.justice.ie/en/JELR/Department%20of%20Justice%20&%20Equality%20Annual%20Report%202013.pdf/Files/Department%20of%20Justi
ce%20&%20Equality%20Annual%20Report%202013.pdf p. 31.
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4.6

Which organisation(s) provide asylum

The RIA.

accommodation/financial support?
4.7

How is accommodation provided? (e.g. in a centre,
in the community, ‘no-choice’ dispersal, able to live

As of December 2014 there were 34 accommodation centres across 16 counties
847
around Ireland with an occupancy of 4,364 residents.

with contacts / community etc.) How much are
people moved around?

After claiming asylum the person is accommodated in Balseskin reception centre for a
period of up to eight weeks in order to facilitate an interview with ORAC, health
screening and registration for Community Welfare Service assistance.
From Balseskin reception centre, where the person usually spends several weeks, the
person is then dispersed to one of the other accommodation centres, usually outside of
Dublin. The majority of asylum applicants are dispersed from their accommodation in
the initial reception centre after their initial ORAC interview has taken place. This centre
848
has a capacity of 269.
An applicant does not have a choice regarding where they are sent. The process for
sending an applicant to particular centres is not set out in law and RIA stated that this
is an ‘informal practice’ primarily based on a variety of factors that include: not
overburdening a particular area, capacity in accommodation centres and the profile of

845

AIDA - Asylum Information Database, "Ireland Country Report: Third update", (February 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/ireland p. 53.

846

Reception and Integration Agency, "RIA Key Statistics and Expenditure Breakdown End of Year 2014", Accessed 24 April 2015, Available at:
http://www.ria.gov.ie/en/RIA/Pages/2014StatsSummaryNB

847

Reception and Integration Agency, "RIA Key Statistics and Expenditure Breakdown End of Year 2014", Accessed 24 April 2015, Available at:
http://www.ria.gov.ie/en/RIA/Pages/2014StatsSummaryNB

848

AIDA - Asylum Information Database, "Ireland Country Report: Third update", (February 2015) Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/ireland pp. 50 and 54.
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the individual which includes specific medical needs, religious, cultural and ethnic
backgrounds, social and family profile.

849

Unaccompanied children are under the care of Tulsa (Children and Family Agency)
until they turn 18. This means they should be in either a residential home or a
supported lodging or foster care settings until, at least, their 18th birthday. Children
referred to the Tulsa will initially be placed in a registered and inspected residential
home for children. There are four such homes in Dublin used for the purposes of
housing unaccompanied children who are referred to the Social Work Team for
Separated Children, based in Dublin. Each home has a maximum occupancy of 6
children at any one time. Children who are under the age of 12 are placed in a foster
family upon referral. Those who are over 12 are typically placed with a foster family, or
supported lodging, after some time, this could be weeks or months. Sometimes, a child
remains in the residential home until they reach the age of 18. This usually happens
where the child is nearing their 18th birthday. There may, however, be other reasons
for keeping a child in the residential home for longer. These reasons could relate to
850

medical, educational or other needs.

In cases where the child is age-disputed, or an ‘unrecognised minor’, the young person
may be placed in Direct Provision accommodation. This means that the Office of the
Refugee Applications Commissioner has taken the view that the asylum applicant is an
851
adult.

849

Corona Joyce and Emma Quinn, The Economic and Social Research Institute, "The Organisation Of Reception Facilities For Asylum Seekers’",
(February 2014), Accessed 24 April 2015, Available at: http://www.esri.ie/publications/latest_publications/view/index.xml?id=3847

850

AIDA - Asylum Information Database, "Ireland Country Report: Third update", (February 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/ireland p. 55.

851

AIDA - Asylum Information Database, "Ireland Country Report: Third update", (February 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/ireland p. 55.
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A person can also be transferred to another accommodation centre, without having
requested it themselves, for various reasons that include the capacity of the
accommodation centre and the profile of applicants. Anecdotal evidence suggests that
persons who have been in direct provision for a more than around two years have often
lived in more than one accommodation centre.

852

4.8

How is financial support provided? (e.g. cash,
payment card, vouchers)

Asylum seekers receive a weekly allowance of €19.10 per adult and €9.60 per child
853
and is paid in cash.

4.9

Who monitors the quality of asylum

The RIA oversees a comprehensive and detailed inspections system of asylum seeker

accommodation/the provision of financial support?
How is the quality of asylum

accommodation.
Inspections are carried out by an in-house inspectorate within RIA
and also by an independent company with expertise in fire and food safety. The

accommodation/provision of financial support
monitored? Who is responsible for ensuring the

contract for independent inspections is currently held by QTS Ltd.
As far as
possible, every effort is made to inspect accommodation centres approximately three

implementation of recommendations?

times annually - twice by the internal RIA inspection team and once by the independent

854

855

856

inspection company QTS.
The purpose of an inspection is to assess the physical
condition of the centre and to ensure that the services contracted by RIA are being
delivered by the contractor. All inspections carried out by RIA staff or the external
inspection company are unannounced.
All RIA accommodation centres are also subject to inspection by various other statutory
bodies in relation to activities carried out on site, on the same basis as any entity

852

AIDA - Asylum Information Database, "Ireland Country Report: Third update", (February 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/ireland p. 66.

853

AIDA - Asylum Information Database, "Ireland Country Report: Third update", (February 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/ireland p. 53.

854

Reception and Integration Agency, "About RIA Inspections", Accessed 26 April 2015, Available at: http://www.riainspections.gov.ie/en/RIAIR/Pages/AboutInspections

855

Reception and Integration Agency, "About RIA Inspections" Accessed 13 October 2015 Available at note 117.

856

Reception and Integration Agency, "About RIA Inspections" Accessed 13 October 2015 Available at note 117.
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providing accommodation, catering and other services. These may be either
announced or unannounced. These include inspections with regard to fire safety, food
and environmental safety, child welfare and inspections into on-site preschools/creches where applicable.
Also see 4.10 below with respect of complaints.
4.10

Is there a process for people who want to complain
about the asylum accommodation/financial support
they have received? Which body administers it?

Yes. The RIA operate a complaints procedure in respect of the accommodation they
857
provide.
A resident may complain if they feel that the centre is not fulfilling its
obligations under Part 1 of the House Rules (examples include respect, standard of

What is their relationship to the organisations

accommodation, meals, etc.)

providing asylum accommodation/financial
support? How often is the complaints process

A resident can complain informally (verbally), then formally (in writing if verbal

used? What is the outcome?

complaint not resolve) and, finally, appeal to RIA. The RIA's decision is binding on all
parties and if complaint is justified the RIA will take appropriate remedial action without
delay. In very exceptional circumstances, a resident can complain directly to the RIA.
In 2012, there were 13 written complaints. 8 were upheld, 5 not upheld.

4.11

858

Do people have access to free healthcare during
their asylum claim? What are the criteria? Do

Access to health care is free for asylum seekers living in Direct Provision and therefore
859
has no legislative basis.
There are no eligibility requirements. Once in Direct

refused asylum seekers have access to free

Provision, they receive medical cards which allow them to attend a local doctor or

857

Reception and Integration Agency, "Direct Provision Reception and Accommodation centres - House Rules and Procedures", (November 2009),
Accessed 20 July 2015, Available at:
http://www.ria.gov.ie/en/RIA/House%20Rules%20Nov%202009%20(A4)%20(Amended%20Jan%202011).pdf/Files/House%20Rules%20Nov%2020
09%20(A4)%20(Amended%20Jan%202011).pdf p. 24.

858

Reception and Integration Agency, "RIA Complaints Procedure 2012 Stats", Accessed 24 April 2015, Available at:
http://www.ria.gov.ie/en/RIA/Pages/Complaints_2012. Please note that these are the latest statistics available as of July 2015.

859

AIDA - Asylum Information Database, "Ireland Country Report: Third update", (February 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/ireland p. 68
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healthcare while they remain in the country? Do

general practitioner who are located in or attend the accommodation centres.

they have difficulty accessing healthcare?
Refused asylum seekers will have access to free healthcare whilst they are still in
receipt of Direct Provision. A person with a medical card is entitled to prescribed drugs
and medicines but must pay a charge for prescribed medicines and other items on
prescription from pharmacies. The prescription charge is €2.50 for each item that is
dispensed to under the medical card scheme and is up to a maximum of €25 per month
per person or family. There are claims that such prescription charges adversely impact
860
asylum seekers and some spend their entire weekly allowance on them.
Some commentators have observed that geographical constraints may pose significant
issues for those in need of specialist medical care. Sue Conlan, Chief Executive of the
Irish Refugee Council, stated in April 2014 that “(s)o many people with serious health
issues cannot access the healthcare they need because of either geographical location
or they can’t afford to fund the prescriptions they are given or can’t get to appointments
because of a lack of funding.”

861

Furthermore some commentators have observed that the actual system of Direct
Provision may exacerbate the mental health concerns of individual asylum seekers.
The Irish Refugee Council reported that children as young as 11 living in Direct
Provision have expressed thoughts of suicide. Social services have been alerted to
more than 1,500 cases of welfare concerns at Direct Provision centres across the
country.

862

860

AIDA - Asylum Information Database, "Health Care", Accessed 1 July 2015, Available at: http://www.asylumineurope.org/reports/country/republicireland/health-care

861

AIDA - Asylum Information Database, "Health Care", Accessed 1 July 2015, Available at: http://www.asylumineurope.org/reports/country/republicireland/health-care

862

The Irish Examiner, "11-year olds ‘expressing suicidal thoughts’ in asylum-seeker centres", (9 August 2014) Accessed 24 April 2015, Available at:
http://www.irishexaminer.com/breakingnews/ireland/11-year-olds-expressing-suicidal-thoughts-in-asylum-seeker-centres-638706.html
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4.12

Are people allowed to work while they are claiming

Asylum seekers are prohibited from working.

863

asylum? What are the criteria? When are people
given access to the labour market? Are they
allowed to work in any job or to be self-employed?
4.13

Are there any restrictions to freedom of movement
for people claiming asylum?

An applicant for asylum should not attempt to leave the country without the consent of
864
the ORAC.
An immigration officer may, by notice in writing, require an applicant to reside or remain
in particular districts or places in the country, or to report at specified intervals to an
immigration office or member of the Garda Síochána specified in the notice, and the
865
applicant concerned shall comply with the requirement.
An applicant who breaches the above rules shall be guilty of an offence and shall be
liable on summary conviction to a fine not exceeding £500 or to imprisonment for a
term not exceeding 1 month or to both.

866

In addition, there are no restriction on movement of those staying in DP
accommodation, other than that the house rules require residents to seek permission if
they are going to be away from their accommodation overnight.
4.14

What provision is made for people who are refused
asylum accommodation/financial support? Is this

867

There are no eligibility requirements and so applicants are not refused Direction
Provision.

863

Refugee Act 1996, s9(4)(b).

864

Refugee Act 1996, s9(4)(a).

865

Refugee Act 1996, s5.

866

Refugee Act 1996, s.7.

867

AIDA - Asylum Information Database, "Ireland Country Report: Third update", (February 2015), Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/ireland p. 65.
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the same for families / singles etc.? What happens
to these people in practice?
4.15

What other kinds of advice/information are asylumseekers able to access if they have problems

N/A

relating to, for example, health, mental health,
housing, education, children, being victims of
crime?

RELEVANT LEGISLATION
Refugee Act 1996
Immigration Act 1999
Immigration Act 2003
Immigration Act 2004
Illegal Immigrants (Trafficking) Act 2000
European Convention on Human Rights Act 2003
S.I. No. 426/2013 European Union (Subsidiary Protection) Regulations 2013
S.I. No. 51/2011 - European Communities (Asylum Procedures) Regulations 2011
S.I. No. 52/2011 - Refugee Act 1996 (Asylum Procedures) Regulations 2011
S.I. No. 518 of 2006 - European Communities (Eligibility for Protection) Regulations 2006
S.I. No. 730 of 2005 - Civil Legal Aid (Refugee Appeals Tribunal) Order 2005
Refugee Act 1996 unofficial restatement updated to 2004
S.I. No. 55 of 2005 - Immigration Act 1999 (Deportation) Regulations 2005
S.I. No. 714 of 2004 - Refugee Act 1996 (Safe Country of Origin) Order 2004
S.I. No. 708 of 2003 - Aliens (Visas) Order 2003
S.I. No. 423 of 2003 - Refugee Act 1996 (Section 22) Order 2003
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RELEVANT LEGISLATION
S.I. No. 424 of 2003 - Refugee Act 1996 (Appeals) Regulations 2003
S.I. No. 422 of 2003 - Refugee Act 1996 (Safe Countries of Origin) Order 2003
S.I. No. 103 of 2002 - Immigration Act 1999 (Deportation) Regulations 2002
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JAPAN
Explanatory note: "refugee" is the term applied to the status recognised by the Japanese Government which is achieved by an asylum seeker (cf.,
"alien" is the term used for asylum seekers without permission to stay) after the hearing process of the authorities.

GENERAL
0.1

How many asylum claims are there per year?

The number of asylum claims has fluctuated in the past, although most recently
applications have increased dramatically in number. As such, an average figure may
not be reflective of the more recent reality. By way of illustration, the numbers for the
past eight years are as follows:
2008 – 1,599 applications;
2009 – 1,388 applications;
2010 – 1,202 applications;
2011 – 1,867 applications;
2012 – 2,545 applications;
2013 – 3,260 applications;
2014 – 5,000 applications;

868

and

2015 – 3,020 applications (first half), 6,040 applications expected in total.

869

Not all applications are processed within the year of application. The Ministry of Justice
of Japan provides numbers of accumulating non-processed applications for each year.

868

Ministry of Justice Statistics, Accessed 30 July 2015, Available at: http://www.moj.go.jp/content/001138214.pdf (in Japanese). Some of the statistics
available in English at Japan Association for Refugees, "An Explanation of the Refugee Application Process in Japan and advice to those wishing to
make an application", (March 2013), Accessed 30 July 2015, Available https://www.refugee.or.jp/for_refugees/tothose/tothose_english_1303.pdf

869

Immigration Bureau, Ministry of Justice, "Overview of review of operation of the refugee status recognition system" (15 Sep 2015), accessed 6 Oct
2015, available at http://www.moj.go.jp/content/001158326.pdf (in Japanese)
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The number of non-processed first instance applications for each year (or including
non-processed applications for prior years) is as follows:

870

2008 – 1,816 applications;
2009 – 1,361 applications;
2010 – 1,115 applications;
2011 – 867 applications;
2012 – 1,217 applications;
2013 – 1,836 applications;
2014 – 3,668 applications;

871

and

2015 – 4,590 applications (as of first half).
Another point to note is that approximately 20% of the applications are re-applications
(including more than twice), and 65% of those re-applications are with no new evidence
or supporting documents, according to a survey in 2012. It is reported that one of the
drivers of re-applications seems to be the fact that, when 6 months have passed from
the submission of an application, if the asylum seeker is not an illegal resident, such
person can receive permission to stay and work until the end of the review process.
This period of allowing working in Japan extends as long as re-applications are
submitted.

872

870

See 2 above

871

Ministry of Justice Statistics, Accessed 30 July 2015, Available at: http://www.moj.go.jp/content/001138214.pdf (in Japanese). Some of the statistics
available in English at Japan Association for Refugees, "An Explanation of the Refugee Application Process in Japan and advice to those wishing to
make an application", (March 2013), Accessed 30 July 2015, Available https://www.refugee.or.jp/for_refugees/tothose/tothose_english_1303.pdf

872

Forum for Refugees Japan and Japan Lawyers Network for Refugees, "Report on the direction of the review of Refugee Recognition System 29 May
2015)", accessed 7 Oct 2015, available at: http://www.jlnr.jp/statements/2015/jlnr_statement-full_20150529_j.pdf (in Japanese) page 18
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GENERAL
0.2

What percentage are allowed /refused at first

Overall figures for successful applications are as follows:

instance and allowed/refused on appeal, by
nationality?

2008 – first instance 3%(40 out of 1599 applicants);

873

on appeal 1%(17 out of 429 applicants);
2009 – first instance 2%(22 out of 1388 applicants);
on appeal 0.6% (8 out of 1156 applicants);
2010 – first instance 2%(26 out of 1202 applicants);
on appeal 1% (13 out of 859 applicants);
2011 – first instance 0.4% (7 out of 1867 applicants);
on appeal 0.7% (14 out of 1719 applicants);
2012 – first instance 0.2% (5 out of 2545 applicants);
on appeal 0.5% (13 out of 1738 applicants).
2013 – first instance (3 out of 3,260 applicants) ;

874

on appeal (3 out of 2,408 applicants);
2014 – first instance (6 out of 5,000 applicants);

875

on instance (5 out of 2533 applicants).
On average, since 1982, asylum claims have had a 4% success rate in the first
instance and 0.8% success rate on appeal.

873

These values are rounded up to the nearest whole percentage, or 0.1%, where the success rate is below 1%, calculated from figures produced by
Japan Association for Refugees, "An Explanation of the Refugee Application Process in Japan and advice to those wishing to make an application",
(March 2013), Accessed 30 July 2015, Available at: https://www.refugee.or.jp/for_refugees/tothose/tothose_english_1303.pdf

874

Ministry of Justice, "Number of Recognition of Refugee Status etc. in 2013", accessed 6 Oct 2015, available at:
http://www.moj.go.jp/nyuukokukanri/kouhou/nyuukokukanri03_00099.html (in Japanese)

875

Ministry of Justice, "Number of Recognition of Refugee Status etc. in 2014", accessed 6 Oct 2015, available at:
http://www.moj.go.jp/nyuukokukanri/kouhou/nyuukokukanri03_00103.html (in Japanese)
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It is notable that a person may be granted permission to stay on humanitarian grounds
even if their application for refugee status is rejected. If a person is granted permission
to stay on humanitarian grounds, the person can stay in Japan for a certain period,
876
which will be determined when the permission is granted. The number of applicants
who were granted permission to stay on humanitarian grounds in recent years is as
follows:

877

2008 - 360 applicants;
2009 - 501 applicants;
2010 - 363 applicants;
2011 - 248 applicants;
2012 - 112 applicants;
2013 - 151 applicants;
2014 - 110 applicants.
0.3

What are the most prevalent nationalities in the
asylum claims being received?

878

In 2014 the top ten countries of origin for asylum applicants in the first instance in
879
Japan were:
•

Nepal (1,293 applicants);

•

Turkey (845 applicants);

•

Sri Lanka (485 applicants);

•

Myanmar (434 applicants);

•

Vietnam (294 applicants);

•

Bangladesh (284 applicants);

876

Paragraph 3, Article 61-2-2, ICRRA.

877

Ministry of Justice "The status etc. of the protection of asylum seekers in Japan", accessed 6 Oct 2015 available at:
http://www.moj.go.jp/content/000121479.pdf (in Japanese)

878

See 9 above.

879

Ministry of Justice Statistics, Accessed 30 July 2015, Available at: http://www.moj.go.jp/content/001138214.pdf (in Japanese)
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•

India (225 applicants);

•

Pakistan (212 applicants);

•

Thailand (136 applicants); and

•

Nigeria (86 applicants).

(i.e. representing 4,294 of the 5,000 asylum claims in first instance for 2014.)

BENCHMARK 1 - TIMELY ADVICE AND INFORMATION
1.1

Is there any legislative or policy power/obligation

There is no legislation or policy power/obligation on the Japanese government to

on the state to provide publically funded advice and
information about the asylum system to people

provide publicly-funded advice and information for refugee applicants. However, the
Refugee Assistance Headquarters ("RHQ") of the Foundation for the Welfare and

making an asylum claim?

Education of Asian People provides advice/information services to refugee
880
applicants.
RHQ is a government body, which was originally set up to assist the
Indochina boat people whose refugee status was confirmed and who are living in
Japan, however, since 1995 RHQ's assistance has extended to asylum seekers. RHQ
is financed by funds from the Ministry of Foreign Affairs, the Agency for Cultural Affairs
and the Ministry of Health, Labour and Welfare.
UNHCR has a Japan office

881

and the Japan Association for Refugees (“JAR”),

882

a

non-profit organisation, provides various advice/information about the asylum system to
people making an asylum claim. Some bar associations in Japan also publicly provide

880

Refugee Assistance Headquarters (RHQ) Website, Available at: http://rhq.gr.jp/english/index.htm

881

UNHCR, "2015 UNHCR subregional operations profile - East Asia and the Pacific", Accessed 30 July 2015, Available at: http://www.unhcr.org/cgibin/texis/vtx/page?page=49e488196&submit=GO

882

Japan Association for Refugees Website, Available at: https://www.refugee.or.jp/en/
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legal advice and information about the asylum system, and the legal advice is provided
as a joint service with the bar associations in Japan and the UNHCR.
1.2

883 884

What are the eligibility criteria (if any) for accessing
this advice/information? (e.g. merits of claim,

There is no eligibility criteria for access to advice/information at RHQ, JAR and the bar
associations in Japan, i.e. all asylum seekers are able to freely access

means testing)

advice/information.

1.3

At which stages of the asylum process are people
eligible for asylum advice/information?

There is no limitation upon access to advice/information at RHQ, JAR and the bar
associations in Japan, i.e. people can access information at any time.

1.4

What proportion of people claiming asylum access
asylum advice/information (i) prior to their asylum

The accurate number of people claiming access to asylum advice/information is not
publicly available information.

interview (ii) for an asylum appeal?
1.5

How is asylum advice/information funded? What
body administers the funds? What is its

Asylum decisions are made by the Immigration Bureau, a Government body (see 3.2
below).

relationship to the body making asylum decisions?
What is the budget for providing asylum
advice/information?

RHQ is financed by the Ministry of Foreign Affairs, the Agency for Cultural Affairs and
the Ministry of Health, Labour and Welfare.
The advice/information service offered by JAR is covered by subsidies from the
government and international institutions as well as donations from corporations and
individuals.

885

JAR is a non-profit organisation and there is no ownership relationship

between JAR and the government.
The legal advice/information service for asylum seekers at some of the local bar

883

Japan Federation of Bar Associations, "Duties of the Japan Legal Support Centre and the JFBA", Accessed 30 July 2015, Available at:
http://www.nichibenren.or.jp/en/about/judicial_system/legal_aid_and_jlsc.html

884

Japan Association for Refugees Website, "To those who wish to apply for Refugee Status", accessed 7 Oct 2015, available at:
https://www.refugee.or.jp/for_refugees/tothose/tothose_english_1303.pdf, page 14

885

JAR's latest annual financial report, Available at: https://www.refugee.or.jp/about/postfile/finance_2013.pdf (in Japanese)
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associations is mainly operated using the relevant association’s funds collected from
the member lawyers. The legal advice provided by the lawyers through the bar
association's free and general legal service to the public is provided at the cost of the
lawyers (i.e. lawyers do not receive any fee for providing advice) in general. The bar
associations are independent from the government (i.e. the Immigration Bureau or the
Ministry of Justice) and have no influence on asylum decisions.
Information about the budgets for providing advice/information described above is not
available online.
1.6

Which organisation(s) provide asylum

RHQ and JAR

886

provide asylum advice/information.

advice/information?
In addition, asylum advice/information can be provided by some of the local bar
associations, mainly through their general free legal consulting services, which are
voluntarily provided to the public by the member lawyers. The local bar associations
also provide general legal advice for a fee. There are 52 local bar associations in total
in Japan (one in each prefectural and city government with the exception of Tokyo
887
which has 3 separate bar associations).
As for information provided online, the Ministry of Justice provides a short overview of
888
the process of the "Application for Recognition of Refugee Status" on its website.

886

Japan Association for Refugees, "For Refugees", accessed 6 Oct 2015, available at https://www.refugee.or.jp/for_refugees/

887

Japan Federation of Bar Associations, "What is the JFPA?", Accessed 30 July 2015, Available at:
http://www.nichibenren.or.jp/en/about/us/profile.html

888

Ministry of Justice, "Application for Recognition of Refugee Status", accessed 6 Oct 2015, available at http://www.immimoj.go.jp/english/tetuduki/kanri/shyorui/07.html
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The Application Form (for refugee status) is available in 27 different languages
including English.

889

In addition, the Immigration Bureau of the Ministry of Justice issues guidance as to the
procedures to be followed in order to be admitted as a "Refugee"

890

entitled "A Guide

to the Procedure for Recognition of Refugee Status". The guide is available in 13
foreign languages including English. The English version can be accessed from here:
http://www.immi-moj.go.jp/tetuduki/nanmin/pdf/English.pdf.
Another organization to note is the Forum for Refugees Japan ("FRJ"),

891

which is a

network of NGOs and agencies supporting refugees/ asylum seekers who have fled to
Japan. It was established in 2004 with the name Refugee Council Japan ("RCJ") but
was renamed Forum for Refugees Japan in 2009 to intensify its activities in
cooperation with UNHCR. The FRJ has 15 member organisations (including JAR) as
of March 2014, listed below. In general, all of the organisations listed should provide
asylum advice/information in some way on a voluntary basis:
•Amnesty International Japan;
•Caritas Japan;
•Christian Coalition for Refugee and Migrant Workers ("CCRMW");
•Catholic Tokyo International Center ("CTIC");
•Door to Asylum Nagoya ("DAN");

889

Ministry of Justice, "Application forms for Recognition of Refugee Status", accessed 6 Oct 2015, available at:
http://www.moj.go.jp/nyuukokukanri/kouhou/nyuukokukanri03_00091.html.(in Japanese) The English version of the application form is available at:
http://www.moj.go.jp/content/000100507.pdf

890

Note that the unofficial government English translation of the Immigration and Refugee Recognition Act (No. 319 of 1951) ("ICRRA") uses the term
"Refugee" as the status recognized and achieved by the asylum seeker after the hearing process by the Immigration Bureau.

891

Forum for Refugees Japan, "About FRJ", accessed 6 Oct 2015, Available at http://frj.or.jp/en
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•International Social Service Japan ("ISSJ");
•Japan Association for Refugees;
•Catholic Commission of Japan for Migrants, Refugees and People on the Move
("JCaRM");
•Japan Evangelical Lutheran Association ("JELA");
•Japan Lawyers Network for Refugees ("JLNR");
•Jesuit Social Center;
•Stateless Network;
•Support 21;
•RAFIQ Japan -the Network aiming at the Coexistence with the Refugees in Japan;
and
•Refugees Empowerment Network ("REN").
The member lawyers who belong to the Japan Lawyers Network for Refugees listed
above have voluntarily represented more than 600 asylum seekers in the past.

892

In addition, Legal Aid, an organisation which is situated in most prefectures throughout
the country, provides general legal advice to the most vulnerable. Asylum
advice/information is included in the general legal advice provided by Legal Aid.
1.7

How is this advice/information provided? (e.g. faceto-face advice, telephone advice, group sessions

893

Face-to face advice and telephone advice are available at RHQ, JAR and some of the
bar associations.

etc.)
1.8

Is the provision of advice/information proactive
(and designed to assist people to be prepared for

The provision of advice/information is proactive, being offered to applicants before they
make their claim.

892

apan Lawyers Network for Refugees (JLNR),"About JLNR", accessed 6 October 2015, Available at http://www.jlnr.jp/about_us.html (in Japanese)

893

For an example of services of legal aid, see The City of Hiroshima, "Want to know about Legal Aid", accessed 6 October 2015,
http://www.city.hiroshima.lg.jp/www/contents/1211338138579/index.html (in Japanese)
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the process) or reactive (at the point they have a
problem and only focussed on that problem)?
1.9

1.10

Who monitors the quality of asylum
advice/information? How is the quality of asylum

The quality of advice by RHQ, JAR and the bar associations is not monitored, mainly
due to the fact that the advice/information is provided on a voluntary basis.

advice/information monitored? Who is responsible
for ensuring the implementation of

However, the member attorneys of some of the bar associations can be required to

recommendations about the quality of asylum

take certain training programs and some committees of bar associations offer special

advice/information?

training programmes for immigration law.

Is there a process for people who want to complain
about the asylum advice/information they have

There is no special complaint handling procedures at RHQ and JAR and for
advice/information provided by other organizations.

tried to access/have received? Which body
administers it? What is their relationship to the

People who have a complaint about the legal advice/information provided by a member

organisations providing asylum advice/information?

attorney of a bar association may request the bar association to take disciplinary action

How often is the complaints process used? What is
the outcome?

against the member attorney for improper advice/information. The request is reviewed
by the committee in the bar association, which is independent from the Ministry of
Justice, and if the committee finds fault with respect to the member attorney’s
advice/information, certain disciplinary action (e.g. warning, suspension of licence,
expulsion) may be made depending on the nature/level of the issue. However, given
that the majority of the advice/information is provided on a voluntary basis by the
attorney, free of charge, in practice it is unlikely that a disciplinary action will be initiated
894

against the attorney who provided the advice/information.
There is no publicly
available information about complaints made about asylum advice/information provided
by an attorney to an asylum seeker. If the asylum seeker had privately retained a
lawyer by paying normal attorney fees, provision of improper advice/information by the
attorney could be subject to disciplinary action.

894

Japan Federation of Bar Associations, "The Japanese Attorney System", Accessed 30 July 2015, Available at:
http://www.nichibenren.or.jp/en/about/judicial_system/attorney_system.html
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2.1

Is there a role for a legal representative in the

Legal counsel are not permitted to attend the initial interview session conducted by the

asylum determination process?

Immigration Bureau with an applicant, as the applicant is required to prove by
him/herself or through witnesses, that he/she is a refugee. Legal counsel are, however,
permitted to attend the interview/hearing session with an applicant during the appeal
stage of the refugee recognition procedure and may submit a supporting
document/letter to the Immigration Bureau for the case. If a recognised refugee's
status as a refugee is cancelled for reasons stipulated by law, the ex-recognisedrefugee may file for appeal as well as seeking revocation of cancellation of refugee
status, which can also be supported by legal counsel.

895

After the rejection of a refugee's application and appeal, the applicant may file a lawsuit
against the state (i.e. judicial review) claiming the cancellation of the rejection, which
can also be supported by legal counsel.
2.2

2.3

Is there any legislative or policy power/obligation

There is no state-sponsored free legal assistance for asylum seekers in Japan. As

on the state to provide publically funded legal
advice/representation to people making an asylum

noted above, asylum seekers have no legal right to be assisted by legal counsel
through the refugee recognition procedure; however, legal counsel may be available at

claim?

the appeal stage of the refugee recognition process.

What are the eligibility criteria (if any) for accessing
asylum legal advice/representation? (e.g. merits of

N/A - No state-sponsored legal assistance is available for asylum seekers in Japan.

896

claim, means testing)
2.4

At which stages of the asylum process are people
eligible for asylum legal advice/representation?

Attorneys are generally permitted to support an applicant at any stage and are able to
give assistance in preparing their documentation; asylum seekers can seek advice
from an attorney or from the NGOs noted above at any time - and may also be eligible
for legal representation at the appeal stage of the refugee recognition process as well

895

Article 61-2-9 (1)(ii) of the Immigration Control and Refugee Recognition Act, from Japanese Law Translation website, accessed 7 Oct 2015,
available at: http://www.japaneselawtranslation.go.jp/law/detail/?id=1934&vm=&re=

896

UNHCR, "Fair and efficient asylum procedures: a non-exhaustive overview of applicable international standards", (2005), Accessed 30 July 2015,
Available at: http://www.refworld.org/pdfid/432ae9204.pdf
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as during seeking revocation of cancellation of refugee status at the Immigration
Bureau. In addition, asylum seekers are eligible for legal representation at the judicial
review process, which is described in 2.1 and 3.7 in this paper. Note that the provision
of an attorney is not a legal right.
2.5

What proportion of people claiming asylum access
asylum legal advice/representation (i) prior to their

Such information is not available from public sources.

asylum interview (ii) for an asylum appeal?
2.6

What kinds of legal work are included (e.g. witness
statements, representation etc.) and what is

Documents required to prepare for an asylum application are the following:
•

One copy of the Refugee Status Application Form;

excluded, either formally or in practice?

•

One copy of a personal statement (although it is not mandatory to submit a
personal statement, it could play a critical role in examination of a claim. There
is no set format for a personal statement);

•

Other materials that would/might prove that a person is a refugee.

The Application Form must be filled out by the asylum seeker him/herself.

897

An alien

(i.e., asylum seeker) who cannot fill out an Application Form because of an injury or
physical disability may instead make oral statements on the matters to an immigration
inspector or to a refugee inquirer.

898

As noted in 2.1 above, legal representatives are not permitted to attend the
interview/hearing session with the applicant during the first instance of the refugee
recognition procedure as the applicant is required to prove by him/herself or through
witnesses that he/she is a refugee. Representing applicants for refugee recognition is
permitted only from the appeal stage of the process.

897

See 17, page 9.

898

Immigration Bureau, Ministry of Justice, "A Guide to the Procedure for Recognition of Refugee Status", accessed 7 Oct 2015, http://www.immimoj.go.jp/tetuduki/nanmin/pdf/English.pdf
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Once the application is processed, an interview with a Refugee Inquirer (Nanmin
Chousa-kan) (see 3.16 below), who is a staff member of the Immigration Bureau, will
be initiated. This may take place once or several times. For adults, third parties
including lawyers cannot accompany an applicant at the interview(s), meaning that
immigration officers will communicate with applicants without a legal representative
899
present in practice. The reason for not allowing legal representation at the first
instance is not known. However, given that legal representation is allowed in the
appeal process, it can be considered that the Immigration Bureau is trying to implement
a fair process to all asylum seekers at least for the first instance, rather than taking
advantage of an applicant's lack of knowledge/understanding of the process. Asylum
seekers can ask for the Immigration officer's assistance, for example when they cannot
fill out the Application Form by themselves.
2.7

2.8

How is it funded? What body administers the
funds? What is its relationship to the body making

As noted at 1.5 above, legal advice/representation services for asylum seekers are
provided by some of the bar associations, which are mainly operated using the

asylum decisions? What is the budget for providing
asylum legal advice/representation? How much of

association’s funds collected from the member lawyers. However, the cost for the
services is partially supported by UNHCR. Detail of the budget is not publicly available.

a legal representative’s time does the budget allow
for?

The bar associations are independent from the government (i.e. the Immigration
Bureau or the Ministry of Justice) and have no influence on asylum decisions.

Which organisation(s) provide asylum legal advice

As noted at 1.6 above, there are 52 bar associations in total in Japan, and the actual

/information? What qualifications are required for
people to provide asylum legal advice/information?

advice/information is provided through each bar association, rather than the Japan
Federation for Bar Associations.

Who regulates this?
The member attorneys of bar associations must be Japanese qualified lawyers, and
the bar associations are self-governed organisations, which are independent from the
government.
2.9

899

Who monitors the quality of asylum legal
advice/information? How is the quality of asylum

As noted in 1.9 above, the member attorneys of some of the bar associations can be
required to take certain general training programs, but some committees of bar

See 17, page 6.
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legal advice/representation monitored? Who is

associations offer special training programmes for immigration law.

responsible for ensuring the implementation of
recommendations about the quality of legal advice
and representation?

The quality of the legal advice provided by member attorneys is not monitored by the
bar association nor any other bodies. The quality of the advice rather relies on the good
faith and sound judgement of each attorney. The quality of the attorney as a
professional is ensured through the national bar exam and the legal training preformed
under the governmental system.

2.10

Is there a process for people who want to complain
about the asylum legal advice/representation they

As noted in 1.10 above, people who have complaints about the legal advice/information
provided by the member attorney of a bar association may request the bar association

have received? Which body administers it? What is

to take disciplinary action against the member attorney for improper advice/information.

their relationship to the organisations providing
asylum legal advice/representation? How often is

The request is reviewed by the committee of the bar association, which is independent
from the Ministry of Justice, and if the committee finds fault with the member attorney’s

the complaints process used? What is the
outcome?

advice/information, certain disciplinary action (e.g. warning, suspension of licence,
expulsion) may be made depending on the nature/level of the issue. However, given
that the majority of the advice/information is provided on a voluntary basis by the
attorney free of charge, in practice, it is unlikely that disciplinary action will be initiated
against an attorney who provided the advice/information. There is no publicly available
information about complaints made about asylum advice/information provided by an
attorney to an asylum seeker. If the asylum seeker had privately retained a lawyer by
paying normal attorney fees, provision of improper advice/information by the attorney
could be subject to disciplinary action.

BENCHMARK 3 - ACCURATE AND TIMELY DECISIONS
3.1

3.2

Has the country signed the 1951 Refugee

Yes. The Convention is incorporated via the ICRRA. This Act has undergone a

Convention? How is the 1951 Convention
incorporated into legislation/policy?

number of amendments, the most recent of which came into force in 2015.

Which body is responsible for administering the

The Immigration Bureau (part of the Ministry of Justice) is responsible for administering

asylum process? What is their relationship to the
body responsible for border enforcement? What is

the asylum process. This same body is also responsible for other forms of immigration.
Border enforcement on the other hand is administered by a division of the police, which
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relationship to body responsible for other forms of

is a separate administrative body from the Ministry of Justice.

immigration?
3.3

Is there an inquisitorial or adversarial system for
deciding asylum claims? Or mixed (and if so how)?

An inquisitorial system exists whereby the Refugee Inquirer (see 3.16 below) considers
an individual’s application and all of the supporting documentation and uses this as the
basis for their decisions.

3.4

Can people be removed while their asylum claim is
being decided?

If an applicant is granted permission for provisional stay whilst his/her refugee status
application is being considered, then deportation procedures are suspended and the
900

individual will not be deported whilst the refugee recognition process is on-going.
The permission for provisional stay is granted when an alien without legal residence
status, such as an undocumented resident, applies for refugee recognition for the
purpose of stabilising his/her legal status. It is not necessary to separately apply for
permission for provisional stay because judgment on the permission is given based on
documents submitted by an applicant for refugee recognition.

901

3.5

Are there any admissibility procedures or are all
those asylum claims that are lodged (and not
withdrawn by the applicant) heard?

All filed refugee applications are reviewed and heard by the Immigration Bureau. As
noted above, for the first instance, the refugee has to file by him/herself.

3.6

Is there a statutory or policy time limit for how
quickly parts of the asylum process are conducted?
Is there flexibility in this if requested by the

No, there is no statutory or policy time limit for how quickly the asylum process must be
conducted. This leads to uncertainty as to how long individuals will be under a
particular status. The Japan Association for Refugees indicates that the asylum

applicant? Is this the same for all claims? Are

process has been known to take as long as 9 years, although this is by no means the

particular cases expedited e.g. vulnerable cases,
those considered easy to grant/refuse?

norm and the process usually takes a number of months, rather than years.
There is no publicly available information about flexibility or special expedition
arrangements when processing the claims.

900

Article 61-2-6 of the ICRRA.

901

See 32, page 5 and 6.
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3.7

How and where do people lodge an asylum claim?

People can lodge an asylum claim regardless of the current status of their residence in
Japan.

902

For example, an application may be made during an applicant's residency period, and
the duration of the residency will be extended upon application for change/extension of
status of residence. If an application is made by an applicant without a legal status,
permission for Provisional Stay will be considered.
An application may also be made by those who have no legal residency status. In this
case, on receipt of an application for refugee recognition, the Immigration Bureau
would consider whether to grant the individual permission for Provisional Stay, under
Article 61-2-4 of the ICRRA.
Under this same Article, in order to be eligible for permission for provisional stay, the
following requirements must be satisfied:
•

There must be no reasonable grounds to suspect that the individual falls under
any grounds for deportation;

•

The application for refugee status must be filed within six months from the date
of arrival in Japan or – for those who became in need of asylum whilst in Japan
– within six months from the date that the individual learned of the fact that they
were in need of asylum;

•

The individual must have entered Japan directly from a territory where they had
a well-founded fear of persecution (in accordance with the definition of ‘refugee’
under ICRRA). Logistically, for people fleeing from conflict or persecution, it is
often not possible to travel directly to the final destination. In this case, an

902

Article 61-2 of the ICRRA and Article 55(1) Ordinance for Enforcement of the ICRRA.
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individual may provide an explanation as to why they did not arrive in Japan
directly from their country of origin;
•

903

The individual has not been charged with a crime under the laws of Japan and
sentenced to prison;

•

No written deportation order has been issued against the individual; and

•

There are no reasonable grounds to suspect that the individual is likely to
escape.

Applications can be made to an office of the Immigration Bureau, which are sub-divided
across the regions:

904

•

Sapporo Regional Immigration Bureau (5 branch offices).

•

Sendai Regional Immigration Bureau (6 branch offices).

•

Tokyo Regional Immigration Bureau (12 branch offices).

•

Narita Airport District Immigration Office.

•

Haneda Airport District Immigration Office.

•

Yokohama District Immigration Office (1 branch office).

•

Nagoya Regional Immigration Bureau.

•

Chubu Airport District Immigration Office.

•

Osaka Regional Immigration Bureau (5 branch offices).

•

Kansai Airport District Immigration Office.

•

Kobe District Immigration Office (1 branch office).

•

Hiroshima Regional Immigration Bureau (7 branch offices).

•

Takamatsu Regional Immigration Bureau (3 branch offices).

•

Fukuoka Regional Immigration Bureau (10 branch offices).

903

Japan Association for Refugees, "An Explanation of the Refugee Application Process in Japan and advice to those wishing to make an application",
(March 2013), Accessed 30 July 2015, Available at: https://www.refugee.or.jp/for_refugees/tothose/tothose_english_1303.pdf

904

Immigration Bureau, "Organisation/Structure", Accessed 30 July 2015, Available at: http://www.immi-moj.go.jp/english/soshiki/index.html
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•

Naha District Immigration Office (4 branch offices).

Once their application has been processed, individuals are interviewed by a Refugee
Inquirer of the Immigration Bureau. At this initial interview, people are not entitled to be
accompanied by a legal representative or a friend or family member (unless the
applicant is a child). A written record is kept of the interview, which the individual must
sign to show their approval.
The application is then either accepted, in which case a certificate of refugee status will
905

be issued to the individual,
or it is rejected, in which case the individual may appeal
the decision by submitting an appeal application form to the Ministry of Justice. This
form must be submitted within seven days of notification of the decision. A Statement
of Objection must then be submitted, within six weeks of the appeal application.
The appeal hearing is overseen by the Refugee Examination Counsellors, who again
interview the individual. At this stage, individuals are entitled to be accompanied by
legal advisors and/or friends and family (identified to the Bureau in advance) and those
parties may also provide their opinions.
Following the appeal, the initial refusal may either be overturned or upheld. In respect
of the administrative procedure, this decision is final. However, it is possible to seek
judicial review, referred to in 2.1 and 2.4 above, of the decision made by the Bureau.
Applications for judicial review must be filed within six months of the individual learning
of the appeal refusal.

905

Article 61-2, paragraph 2 ICRRA.

906

Article 14(1) of the Administrative Case Litigation Act 1962.
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and JPY6,400 postal stamps to the court.

907

A fee is also payable in advance in

respect of any court interpreter that may be required.
3.8

3.9

3.10

How is the substance of an asylum claim conveyed
to the asylum decision maker? (e.g. on paper, an

Applications are made via paper application forms, unless the applicant is incapable of
completing a paper form, in which case oral statements may be made to the

asylum interview)

immigration inspector / Refugee Inquirer.

In practice, how long do people wait between
having lodged an asylum claim and conveying the

Information about the length of time that people wait between having lodged a claim
and conveying the substance of their case to the decision maker is not publically

substance of their case to the decision maker?

available.

In practice, how long do people wait between
having lodged an asylum claim and receiving a

The Ministry of Justice quarterly publicises the average case processing period for
refugee recognition (for first instance decisions). The average period in 2014 was

decision on their claim?

about 7 months from the filing of the application form until the return of the decision of
908
the first instance.
The average case processing period for the appeal process in
2014 was 29.4 months.

3.11

3.12

909

Is there a right of appeal against a refusal of
asylum? How long do people have to lodge an

Applicants have a legal right of appeal against a refusal of asylum. The appeal must
be filed within seven days from the date on which the notice of refusal is received.

appeal? Is an appeal heard in person or on the
papers? Is it public?

Extensions to this deadline may be permitted in exceptional circumstances (such as a
natural disaster). See 3.7 above regarding the process for appealing.

In practice, how long do people wait between

The annual average appeal processing period in the recent years is as follows:

having an initial decision refused and having a
decision on their appeal?

2010 - 19.9 months;

910

2011 - 22.9 months;

907

To those who wish to apply for refugee status: an explanation of the refugee application process in Japan and advice to those wishing to make an
application. Japan Association for Refugees, "An Explanation of the Refugee Application Process in Japan and advice to those wishing to make an
application", (March 2013), Accessed 30 July 2015, Available at: https://www.refugee.or.jp/for_refugees/tothose/tothose_english_1303.pdf

908

Ministry of Justice, Available at: http://www.moj.go.jp/nyuukokukanri/kouhou/nyuukokukanri03_00029.html (in Japanese)

909

See 2, page 2.

910

See 2, page 2.
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2012 - 25.8 months;
2013 - 28.7 months;
2014 - 29.4 months;
2015 - 29.1 months (for first half only).
3.13

Is there any provision for re-opening a case
refused on appeal if new information comes to
light?

Under the current statute and practice, there is no restriction on re-opening a refugee
recognition case even if no new information is found as explained in 0.1 above.

3.14

What forms of protection are available (asylum,

An asylum seeker can either be granted:

subsidiary protection, humanitarian protection)?
What is the rate at which asylum decisions are

•

Refugee status; or

•

Permission to stay on Humanitarian Grounds.

granted at (i) initial decision (ii) appeal, by
nationality? What is rate at which subsidiary status
and humanitarian status are granted at (i) initial
decision (ii) appeal, by nationality?

A person may be granted permission to stay on humanitarian grounds even if their
application for refugee status is rejected.
See 0.2 above for the rate and numbers of asylum decision granted and the numbers
of permission to stay on humanitarian grounds for recent years.
Comprehensive statistics by nationality in this area do not appear to be readily
available. However, by way of an illustrative example, relating to refugees from
Myanmar: in 2007, of the 35 refugees who were recognised in Japan, 11 were granted
refugee status on appeal; in 2008 6 out of 40 were successful on appeal; and in 2009 4
out of 12 were successful on appeal in the courts.

3.15

Which body is responsible for deciding (i) an
asylum claim (ii) an asylum appeal and in each
case what is its relationship to the bodies listed in

The relevant office of the Immigration Bureau, a part of the Ministry of Justice, is
responsible for deciding both an asylum claim and an asylum appeal. This is the same
body as is listed in 3.2.

3.2?
3.16

What qualifications are required to be the person
who (i) decides an asylum claim (ii) decides an
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asylum appeal?

hired as immigration inspectors after passing a general public servants' examination.
No specific qualifications, including language ability, are required in order to be a
Refugee Inquirer.

3.17

How is the quality of (i) asylum decisions (ii)
asylum appeals monitored and by whom? Who is
responsible for ensuring the implementation of

The quality of asylum decisions and appeals is not monitored by any other
governmental institutions, and there is no scheme to ensure the implementation of
internal or external recommendations.

recommendations (internally and externally)?
3.18

Is there a fee for (i) lodging an asylum claim (ii)
making an appeal?

No.

3.19

Do asylum seekers have a choice about the

It is not legally guaranteed, however the applicants can make a request for the gender

gender of the person making their asylum decision/
hearing their appeal/ interpreting?

of the person involved.

Is child care available for people who need it while

No.

3.20

they are (i) lodging their asylum claim (ii) conveying
the substance of their asylum claim (iii) having their
asylum appeal heard?
3.21

911

Is there any legislative or policy power/obligation
on the state to provide publically funded

Publicly funded interpreters are available at the interview session. If the asylum seeker
finds the interpreter to be unreliable or biased in their political opinions, they can

interpreting services for people making an asylum
claim? For which parts of the asylum process (e.g.

request a change of interpreter. The Refugee Inquirer will take notes in Japanese
during the interview. At the end, he/she will show the interview statement (kyoujutu-

at interviews with the decision making body, with
legal representatives, at appeal hearings)? Who is

chosho) to the asylum seeker and the interpreter will read back to the asylum seeker
what is written on the statement. The asylum seeker will then be asked to sign the

responsible for monitoring the quality of asylum
interpreting services? Who is responsible for

statement to confirm that it is what he/she told the interviewer. Whether a written
translation of the return of the decision is available or not is not clear. The quality of the

ensuring the implementation of recommendations

interpreters is not assured and there is no organisation/institution to monitor them. In

about asylum interpreting services?

addition, there is no organisation/institution which is responsible for ensuring the
implementation of recommendations.

911

See 17, page 15.
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3.22

3.23

Is there a process for people who want to complain

After the rejection of a refugee recognition application and appeal, an asylum seeker

about the way (i) their asylum claim (ii) their asylum
appeal has been decided? Which body administers

may file a lawsuit against the state (i.e. judicial review) seeking cancellation of the
rejection, in which application they can be supported by legal counsel. The lawsuit will

it? What is their relationship to the organisations
deciding asylum claims/hearing asylum appeals?

be treated as a normal court case, being administered by the Supreme Court in Japan
in theory. The court is an independent body from the Immigration Bureau under the

How often is the complaints process used? What is

Ministry of Justice. The frequency of filing for judicial review seems not to be publically

the outcome?

available.

Are asylum seekers detained at any point in the
asylum process? What are the criteria? How many
are detained? Where are they detained? Who

If an applicant applies for refugee status while not holding a valid residency status
(zairyu-shikaku), he/she may be subject to detention after the rejection of refugee
application. The Immigration Bureau will not, however, enforce a deportation order

operates the places of detention? Who is

against an asylum seeker until the completion of the asylum procedure.

responsible for the decision to detain? Is there any
legislative/policy time limit on the detention of

Details about the number of detained people (which might include people whose

asylum seekers? Is there automatic oversight of
the decision to detain?

912

refugee application has been rejected) is not publicly available. There are three
immigration centres in Ibaragi, Osaka and Nagasaki, and overstayed people are
detained in those immigration centres as well as in the detention facility at each
Immigration Bureau.

3.24

What are the entitlements attached to a positive
grant of asylum? What are the entitlements

With a grant of asylum, individuals are entitled to the same benefits and support as any
other foreign nationals with permission to reside in Japan.

attached to forms of subsidiary protection and
humanitarian protection?

Successful asylum seekers recognised as refugees may be granted permission for
permanent residence provided they (i) are of good conduct and (ii) are able to support
themselves (although it is open to the Ministry of Justice to exercise their discretion to
grant permission for permanent residence notwithstanding that the refugee does not
meet the second criterion).
Recognised refugees may apply for a refugee travel document, which allows them to

912

See 17, page 16.
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travel to and from Japan any number of times within the period of validity of the travel
document.
Recognised refugees are legally equal with Japanese nationals in respect of
qualification for benefits such as the National Pension Plan, Child Support Allowance
and Welfare Allowance.
Details about the entitlements attached to the category of permission to stay on
humanitarian grounds are not readily available. Given that humanitarian protection is
provided when an application for refugee status is rejected, humanitarian protection
status is limited compared to refugee status. Presumably a work permit, which is
granted to asylum seekers while their claim is processed, would also be available for
people granted permission to stay on humanitarian grounds.

BENCHMARK 4 - ADEQUATE SUPPORT AND ACCOMMODATION
4.1

Is there any legislative or policy power/obligation
on the state to provide publically funded

In terms of legislation or policy, the state is not under an obligation to provide publicly
funded accommodation and financial support to people whose asylum claims have not

accommodation and financial support to people
making an asylum claim?

been finalised. Article 1 of the Public Assistance Act 1950 states that the government
will:
“guarantee a minimum standard of living as well as to promote self-support for all
citizens who are living in poverty by providing the necessary public assistance
according to the level of poverty, based on the principles prescribed in Article 25 of the
Constitution of Japan.”
Due to the wording of this provision, non-citizens (i.e. including asylum seekers) are
excluded from a right to be provided with such support whilst awaiting the outcome of
their claim until they become citizens. In general, refugees are entitled to receive the
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equivalent benefits that Japanese citizens living in Japan enjoy such as healthcare
insurance and, in cases of need, from social welfare.

913

However, livelihood assistance of JPY 1500 per day and housing assistance of JPY
40,000 monthly (for singles) is provided by RHQ to asylum seekers.
4.2

What are the eligibility criteria (if any) for accessing
asylum accommodation/financial support? (e.g.

A clear set of criteria for financial aid by RHQ is not disclosed. Generally speaking,
those who need aid need to demonstrate their financial condition and the impossibility

merits of claim, means testing)

of financial support from other family members.
Some information is found in an RHQ information leaflet, which states the following:
"… persons who are eligible to receive assistance are those applicants for recognition
of refugee status (including persons who filed an appeal) who are recognized to be in
need of protection (assistance), such as persons who live in a high degree of poverty in
Japan, lacking up [sic] clothing, food, accommodation, etc. Persons are not recognized
to be in need of protection (assistance) if they have assets or income; if they are able
to work; if they have relatives on whom they should and can depend; if they are
receiving public assistance, etc.; or it has been determined that the implementation of
protection measures for them is inappropriate".

914

Given that RHQ is essentially a government entity, it is unclear what "public
assistance" would prevent an individual from receiving support from RHQ.
4.3

At which stages of the asylum process are people
eligible for asylum accommodation/financial

Financial aid by RHQ is initially available for four months and a renewal request is
necessary for continuous support to be given thereafter. In practice, such renewals are

913

See 17, page 5.

914

Quote taken from UNHCR, Information for Asylum-Seekers in Japan and cited as an extract from RHQ information leaflet titled "Explanation to
Applicants for Recognition of Refugee Status". UNHCR document available at: http://www.unhcr.or.jp/html/protect/pdf/info_seekres_e.pdf. Accessed
on 14 October 2015.
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support? (e.g. until an initial asylum decision is

difficult to secure.

made, when appealing the refusal of an initial
decision, when an appeal is refused, when a case
is reopened due to new information)

According to the information available, it appears that individuals may be eligible for
financial and accommodation support throughout the asylum process up to the point of
final refusal or judicial review (if sought), provided they meet the relevant eligibility
criteria.

4.4

What proportion of people claiming asylum have
access to asylum accommodation/financial support
(i) until their initial decision (ii) until their asylum

915

Details about the proportion of people having access to asylum
accommodation/financial support are not publically available.

appeal (iii) when their asylum appeal has been
refused (iv)when their case has been reopened
due to new information?
4.5

4.6

How is it funded? Which body administers the

RHQ's financial aid budget is allocated by the Ministry of Foreign Affairs, which is a

funds? What is its relationship to the body making
asylum decisions? What is the budget for providing

different governmental body from the Ministry of Justice where the decisions on
refugee recognition are made.

asylum accommodation/financial support? Who
sets the rate of financial support provided? Is the

Information with respect to RHQ's financial aid budget was not able to be found from

rate of financial support linked to inflation or
reviewed annually against other criteria?

online sources.

Which organisation(s) provide asylum

Such financial support is provided by RHQ. This is a government body set up to assist

accommodation/financial support?

refugees under the Refugee Convention. Since 1995 their assistance has extended to
asylum seekers. RHQ is financed by funds from the Ministry of Foreign Affairs, the
Agency for Cultural Affairs and the Ministry of Health, Labour and Welfare.

915

'Japan: Refugees and Asylum Seekers' by Professor Meryll Dean for UNHCR, February 2006, p19, accessed at
http://www.refworld.org/pdfid/43f4a4b94.pdf on 14 October 2015.
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In addition, according to JAR's website, JAR also provides shelter (i.e., temporary
accommodation) prioritising the most vulnerable.
4.7

How is accommodation provided? (e.g. in a centre,
in the community, ‘no-choice’ dispersal, able to live
with contacts / community etc.) How much are

916

Details of RHQs accommodation support programme are not available.

people moved around?
4.8

How is financial support provided? (e.g. cash,
payment card, vouchers)

Financial support is provided by wire transfer or cash.

4.9

Who monitors the quality of asylum

No quality assurance or quality control system is implemented.

accommodation/the provision of financial support?
How is the quality of asylum
accommodation/provision of financial support
monitored? Who is responsible for ensuring the
implementation of recommendations?
4.10

Is there a process for people who want to complain
about the asylum accommodation/financial support

There are no special complaint handling procedures at RHQ and JAR.

they have received? Which body administers it?
What is their relationship to the organisations
providing asylum accommodation/financial
support? How often is the complaints process
used? What is the outcome?
4.11

916

Do people have access to free healthcare during
their asylum claim? What are the criteria? Do

As a general rule, no free healthcare service is publicly available for refugee applicants
in Japan. However, some assistance with accessing healthcare is provided by RHQ.

refused asylum seekers have access to free

The eligibility criteria for such assistance are not publically available and it appears to

healthcare while they remain in the country? Do

be handled on a case-by-case basis.

Japan Association for Refugees, "Homeless asylum seekers are becoming the norm", accessed on 8 Oct 2015, available at:
https://www.refugee.or.jp/jar/report/2015/08/03-0000.shtml (in Japanese).
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they have difficulty accessing healthcare?
4.12

Are people allowed to work while they are claiming

A refugee applicant cannot obtain residence status simply by submitting an application

asylum? What are the criteria? When are people
given access to the labour market? Are they

for refugee recognition. A refugee applicant without proper residence status in Japan is
not permitted to work in Japan during the review period. However if the applicant

allowed to work in any job or to be self-employed?

already holds a valid short-term visa at the time of refugee application, he/she may
apply for special permission to work in Japan legally under certain conditions. If the
refugee application is rejected at the first instance though, the special permission to
work will be cancelled accordingly.

4.13

Are there any restrictions to freedom of movement
for people claiming asylum?

Movement by a refugee applicant is generally permitted, however it must be reported to
the city hall and the Immigration Bureau without delay.

4.14

What provision is made for people who are refused
asylum accommodation/financial support? Is this

Financial aid is available from RHQ from the time of filing of the refugee recognition
application until the final decision by the Immigration Bureau or the first judgement by

the same for families / singles etc.? What happens
to these people in practice?

the court (if the applicant files a lawsuit against the state claiming cancellation of
rejection of his/her application).
Information on what happens to these people in practice was not able to be found
online. NGOs do refer to some of their activities (in terms of asylum seeker's
assistance) on their websites but do not disclose the outcome, and in general, the
governmental bodies do not monitor the situation of the service provided by NGOs.

4.15

What other kinds of advice/information are asylumseekers able to access if they have problems
relating to, for example, health, mental health,

Both RHQ and JAR offer a wide-range of advice/information to refugee applicants,
917
such as health, mental health, housing, education.

housing, education, children, being victims of
crime?

917

RHQ, "Counselling Service for Daily Life", Accessed 30 July 2015, Available at: http://www.rhq.gr.jp/english/about/csfdl.htm
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RELEVANT LEGISLATION
Immigration Control and Refugee Recognition Act (Cabinet Order No. 319 of 1951)
Ordinance for Enforcement of the Immigration Control and Refugee Recognition Act (Ordinance of the Ministry of Justice No. 54 of 1981)
Administrative Case Litigation Act (Act No. 139 of 1962)
Public Assistance Act (Act No. 144 of 1950)
The Constitution of Japan (Constitution of 1946)
1951 Convention Relating to the Status of Refugees
1967 Protocol Relating to the Status of Refugees
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NETHERLANDS
GENERAL
918

0.1

How many asylum claims are there per year?

In 2014, there were 23,970 asylum claims.
919
were 6,270 first time asylum applications.

In the second quarter of 2015, there

0.2

What percentage are allowed /refused at first
instance and allowed/refused on appeal, by
nationality?

In 2010, 15,100 asylum applications were submitted in the Netherlands. The Dutch
authorities took 17,145 decisions, of which 7565 were positive (810 refugee status,
4010 subsidiary protection and 2745 protections for humanitarian reasons). 9575
requests were rejected. Therefore, in first instance, the rate was 44%.
921
disaggregated statistics are unavailable.

920

Recent

According to the Immigration and Naturalisation Service ("IND"), 10% of asylum
applicants (more than 1,400 people) were granted asylum in 2008, compared to 13% in
922
2007.
0.3

What are the most prevalent nationalities in the
asylum claims being received?

In 2014 the five most prevalent were:
•

Syria 36%;

•

Eritrea 15%;

•

Stateless Individuals 11%;

918

VlutchelingenWerk Nederland, "Beshcerming in Nederland", Accessed 15 July 2015, Available at: http://www.vluchtelingenwerk.nl/feitencijfers/cijfers/bescherming-nederland. Please note these are figures for 2014. (In Dutch)

919

Eurostat, "Asylum quarterly report" Table 5: Thirty main citizenships of first time asylum applicants by destination country, Accessed 20 October
2015, Available at: http://ec.europa.eu/eurostat/statisticsexplained/index.php/File:Thirty_main_citizenships_of_first_time_asylum_applicants_by_destination_country_in_the_EU_28,_2nd_quarter_2015.png

920

Dublin Transnational Project, "The Asylum Procedure in the Netherland", Accessed 15 July 2015, Available at: http://www.dublinproject.eu/dublin/Netherlands. Please note that the most recent available figures were from 2010.

921

AIDA - Asylum Information Database, "Country Report - The Netherlands", (January 2015), Accessed 23 April 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_netherlands_thirdupdate_final.pdf page 2.

922

Global Detention Project, "Netherlands Detention Profile", (December 2009), Accessed 15 July 2015, Available at:
http://www.globaldetentionproject.org/countries/europe/netherlands/introduction.html
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GENERAL
•

Iraq 5%; and

•

Somalia 4.9%.

923

BENCHMARK 1 - TIMELY ADVICE AND INFORMATION
1.1

Is there any legislative or policy power/obligation
on the state to provide publically funded advice and
information about the asylum system to people

As laid down in the Aliens Circular, in chapter C1/2, representatives of the Dutch
Council for Refugees inform the asylum seekers about the asylum procedure during
the 'rest and preparation period' of the process.

making an asylum claim?
1.2

What are the eligibility criteria (if any) for accessing
this advice/information? (e.g. merits of claim,

All asylum seekers are eligible.

means testing)
1.3

At which stages of the asylum process are people
eligible for asylum advice/information?

People become eligible for asylum advice/information during the 'rest and preparation
stage' which lasts for at least six days immediately after the applicant has officially
applied for asylum and before the asylum procedure begins (unless the person has
applied for asylum before).
The Dutch Council for Refugees prides itself on providing advice and guidance for
refugees throughout the asylum process and beyond. Representatives will even sit in
on meetings with the asylum seeker and their lawyer.

1.4

924

What proportion of people claiming asylum access
asylum advice/information (i) prior to their asylum

All asylum seekers have access to advice/information before their interview and
925
appeal.
There are no available statistics for what percentage actually access

interview (ii) for an asylum appeal?

advice/information.

923

Eurostat, "Data in Focus - Population and Social Conditions, Table 5: Five main citizenships of Asylum Applicants, 2014", (March 2015), Accessed
20 July 2015, Available at: http://ec.europa.eu/eurostat/documents/4168041/6742650/KS-QA-15-003-EN-N.pdf/b7786ec9-1ad6-4720-8a1d430fcfc55018, p. 8.

924

AIDA - Asylum Information Database, "Country Report - The Netherlands", (January 2015), Accessed 23 April 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_netherlands_thirdupdate_final.pdf p. 27.
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1.5

How is asylum advice/information funded? What

The Dutch Council for Refugees receives funding from the government and other

body administers the funds? What is its
relationship to the body making asylum decisions?

organisations, including the Dutch Postcode Lottery. In 2012 the Council received a
total of €10 million in funding from the Dutch Postcode Lottery and government funding

What is the budget for providing asylum
advice/information?

totalling €8.5 million. Funding from the Ministry of Security and Justice was earmarked
for the provision of information and guidance to asylum seekers during the asylum
procedure. Funding from the Ministry of Social Affairs and Employment was also
awarded for the training of volunteers and staff who provide support services to
refugees during their integration in Dutch society.
The Council operates with around 6000 volunteers who provide advice and information
926

to asylum seekers.

Another important source of income is donations which reached

€3 million in 2012.
The IND, a government funded agent, also provides brochures and information for
asylum seekers. This is the same body that makes the decisions on asylum claims.
The Dutch Council for Refugees is an independent body. However it and the IND
(asylum decision maker) are both supported by the Ministry for Security and Justice.
The IND is a fully funded government organisation whereas the Council is not.
1.6

Which organisation(s) provide asylum

The Dutch Council for Refugees is the main advice/information service for asylum

advice/information?

seekers. The IND who decide the asylum claims, also provide information on the
process.
Asylum seekers do have access to other NGOs (such as Amnesty International) and

925

Dublin Transnational Project, "The Asylum Procedure in the Netherland", Accessed 15 July 2015, Available at: http://www.dublinproject.eu/dublin/Netherlands

926

Dutch Council for Refugees, "Summary Annual Report 2012", Accessed 15 July 2015, Available at:
http://www.vluchtelingenwerk.nl/sites/public/u2243/ANNUAL%20REPORT%202012_DEF%20LR.pdf
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UNHCR in theory. These organisations are able to visit asylum seekers in detention as
any other regular visitor, but in practice this hardly happens.
1.7

927

How is this advice/information provided? (e.g. faceto-face advice, telephone advice, group sessions

Advice from the Dutch Council of Refugees can be either given during a one-to-one
meeting, or in a group where asylum seekers often do not know each other but speak a

etc.)

common language, generally through an interpreter on the phone. During this
information meeting, the asylum seeker will also be informed that the IND may request
for their transfer to another Member State under the Dublin Regulation. In such
meetings, the asylum seeker receives information from the Dutch Council for Refugees
on how the Dutch asylum procedure works and what their rights and duties are.
The Dutch Council for Refugees also has brochures available for every step in the
asylum procedure (rest and preparation, short procedure, extended procedure and
Dublin procedure) in 33 different languages, which are based on the most common
asylum countries like Somalia, Iraq and Afghanistan. The brochure describes the steps
in the asylum procedure, the competent authorities and the duties of the asylum
seeker. In addition to this brochure there are employees of the Dutch Council for
Refugees present in the Central Reception Centre ("COL"), Process Reception Centre
("POL") and at AC Schiphol.
The IND also has leaflets with information on the different types of procedures, and
rights and duties of the asylum seekers.

1.8

Is the provision of advice/information proactive
(and designed to assist people to be prepared for

928

The provision of advice/information is proactive. Information is provided before the
official asylum process begins.

the process) or reactive (at the point they have a

927

AIDA - Asylum Information Database, "Country Report - The Netherlands", (January 2015), Accessed 23 April 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_netherlands_thirdupdate_final.pdf p. 27.

928

AIDA - Asylum Information Database, "Country Report - The Netherlands", (January 2015), Accessed 23 April 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_netherlands_thirdupdate_final.pdf p. 27.
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problem and only focussed on that problem)?
1.9

1.10

Who monitors the quality of asylum

In order to assess whether the brochures gives sufficient information to the asylum

advice/information? How is the quality of asylum
advice/information monitored? Who is responsible

seekers the Dutch Council for Refugees is considering carrying out a survey on the
929
brochures.

for ensuring the implementation of
recommendations about the quality of asylum

The UNHCR verifies the content of the brochure and leaflets of the IND and the Dutch

advice/information?

Council for Refugees.

Is there a process for people who want to complain

No.

930

about the asylum advice/information they have
tried to access/have received? Which body
administers it? What is their relationship to the
organisations providing asylum advice/information?
How often is the complaints process used? What is
the outcome?

BENCHMARK 2 - ACCESS TO QUALITY LEGAL ADVICE AND REPRESENTATION
2.1

Is there a role for a legal representative in the

Yes, asylum seekers are entitled to free legal representation under sections 99 - 104 of

asylum determination process?

the Aliens Act 2000.

931

The Role
For the actual asylum application the asylum seeker has to go to an application centre.

929

AIDA - Asylum Information Database, "Country Report - The Netherlands", (January 2015), Accessed 23 April 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_netherlands_thirdupdate_final.pdf p. 27.

930

AIDA - Asylum Information Database, "Country Report - The Netherlands", (January 2015), Accessed 23 April 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_netherlands_thirdupdate_final.pdf p. 27.

931

Aliens Act (2000), Available at: http://www.legislationline.org/documents/id/4680
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These application centres have schedules on which an asylum lawyer can subscribe.
For instance if five asylum lawyers are scheduled on a Monday they are responsible for
all the asylum requests which are made that day. The Legal Aid Board (Raad voor de
Rechtsbijstand), makes sure that on every day sufficient lawyers are enlisted on the
schedules. In this manner all asylum seekers are being represented. In practice, due to
insufficient numbers of applications lawyers are even cancelled, as there are more
asylum lawyers than applicants. On the other hand, in case there are too many
applications on one day, it may also happen that lawyers are forced to take on too
many cases. Therefore every asylum seeker is automatically appointed a lawyer from
the day they apply for asylum. Those lawyers are also physically present at the centre
all day. The Legal Aid Board, a state funded organisation, is responsible for this
schedule.
If asylum seekers have their own lawyers (in practice mostly in case of a subsequent
application) then they can make use of this lawyer. If this self-chosen lawyer is
recognised by the Legal Aid Board as an official asylum lawyer, the Legal Aid Board
will pay for it.
2.2

932
933

Is there any legislative or policy power/obligation
on the state to provide publically funded legal

Yes, under section 100 of the Aliens Act 2000.
The Legal Aid Board may assign
counsel where it is reasonable to assume that the alien could not afford the costs and

advice/representation to people making an asylum
claim?

where the Legal Aid Board considers there to be sufficient grounds for assignment of
934
counsel.
Under section 43(2)(b) of the Netherlands Legal Aid Act 1993 any legal aid
provided under section 100 of the Aliens Act is free of charge.

932

AIDA - Asylum Information Database, "Regular Procedure", Accessed 15 July 2015, Available at:
http://www.asylumineurope.org/reports/country/netherlands/asylum-procedure/procedures/regular-procedure

933

Aliens Act (2000), Available at: http://www.legislationline.org/documents/id/4680

934

Aliens Act (2000), Available at: http://www.legislationline.org/documents/id/4680
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2.3

2.4

What are the eligibility criteria (if any) for accessing

A free of charge lawyer is automatically appointed by the Legal Aid Board for each

asylum legal advice/representation? (e.g. merits of
claim, means testing)

asylum seeker from day one.

At which stages of the asylum process are people

On the day of the official lodging of the asylum application a lawyer is appointed and

eligible for asylum legal advice/representation?

the same lawyer will continue to advise through all stages of the process.
Any alien
lawfully detained is issued a 'duty lawyer' (who operate on rotation) by the legal aid

935

No merits test applies.

936

board.
2.5

2.6

What proportion of people claiming asylum access
asylum legal advice/representation (i) prior to their

All people claiming asylum have automatic access to a lawyer both prior to their asylum
interview and for an asylum appeal free of charge without any merits testing. Where

asylum interview (ii) for an asylum appeal?

there are more asylum seekers than lawyers registered on a particular day, lawyers
937
take a heavier case load rather than leaving asylum seekers unrepresented.

What kinds of legal work are included (e.g. witness
statements, representation etc.) and what is

There are no limitations to the scope of the assistance of the lawyer. Lawyers provide
both representation and legal advice.

excluded, either formally or in practice?
Lawyers will meet with the asylum seeker, attend the asylum interviews with asylum
seekers and add corrections/additions to minutes. Where the IND issues a written
intention to reject an asylum application, the lawyer will submit their written view in
writing on behalf of the asylum seeker. The lawyer can decide not to submit any views
if they think the appeal is likely to be unsuccessful. In this scenario the lawyer has to
report to the Legal Aid Board and the asylum seeker can request a 'second opinion',
meaning that another lawyer takes over the case. This would only happen in
exceptional cases and would be considered to be malpractice as the written view is the

935

AIDA - Asylum Information Database, "Regular Procedure", Accessed 15 July 2015, Available at:
http://www.asylumineurope.org/reports/country/netherlands/asylum-procedure/procedures/regular-procedure

936

AIDA - Asylum Information Database, "Regular Procedure", Accessed 15 July 2015, Available at:
http://www.asylumineurope.org/reports/country/netherlands/asylum-procedure/procedures/regular-procedure

937

AIDA - Asylum Information Database, "Regular Procedure", Accessed 15 July 2015, Available at:
http://www.asylumineurope.org/reports/country/netherlands/asylum-procedure/procedures/regular-procedure
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main task of the lawyer.
The Legal Aid Board arranges for an interpreter in order to facilitate the communication
938
between asylum seekers and their lawyer.
2.7

How is it funded? What body administers the
funds? What is its relationship to the body making
asylum decisions? What is the budget for providing

Funded by the Ministry of Security & Justice, a body corporate called the Legal Aid
Board (Raad voor Rechtsbijstand) is entrusted with expenditure as well as with the
actual implementation of the Legal Aid System. The Legal Aid Board is responsible for

asylum legal advice/representation? How much of
a legal representative’s time does the budget allow

matching lawyers and applicants and will pay the lawyers for their services. The Board
accounts to the Ministry for its budget.

for?
In 2013 the Legal Aid Board had a budget of £33,435,000 for asylum legal
advice/representation and spent £34,119,554 on the same.

939

The lawyers are paid for eight hours of work during the procedure at first instance but
940

may be allowed extra hours.
Many lawyers consider the compensation for legal aid
cases insufficient and time spent on preparation may exceed compensation available.
Lawyers may be spend less time preparing as a result.

938

AIDA - Asylum Information Database, "Regular Procedure", Accessed 15 July 2015, Available at:
http://www.asylumineurope.org/reports/country/netherlands/asylum-procedure/procedures/regular-procedure

939

Raad voor Rechtsbijstand"Vooruitkijken en verbeteren", (2013), Accessed 15 July 2015, Available at:
http://rvr.turnpages.nl/DS/public/slot00001/pdf/compleet.pdf p. 43 (In Dutch) (2013 is the most recent figure obtainable) (figure compiled by adding
wrb 'asieltoevoegingen' and 'Lasten asiel' together).

940

AIDA - Asylum Information Database, "Regular Procedure", Accessed 15 July 2015, Available at:
http://www.asylumineurope.org/reports/country/netherlands/asylum-procedure/procedures/regular-procedure
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The IND is responsible for making asylum decisions. The IND implements the policy on
941

foreign nationals on behalf of the Ministry of Security and Justice.
Both the Legal
Aid Board and the IND operate as bodies funded by and accountable to the Ministry of
Security and Justice. They have no direct relationship with one another.
2.8

Which organisation(s) provide asylum legal advice
/information? What qualifications are required for

Attorneys provide asylum legal advice through the Legal Aid Board (Raad voor
Rechtsbijstand). In 2014, 44% of all lawyers registered with the Dutch Bar work within

people to provide asylum legal advice/information?
Who regulates this?

the legal aid system.
VAJN - Vereiniging Asieladvocaten en – Juristen Nederlands
(Association of Asylum Lawyers) is an example association of asylum lawyers who

942

provide legal aid.

943

In the Netherlands asylum seekers are permitted to select their own legal aid registered
solicitor to provide legal advice and representation. This is fully funded by the legal aid
944
board.
To be entitled to accept legal aid cases, lawyers need to:
1.

Be registered with the Legal Aid Board;

946

945

and

941

Immigration and Naturalisation Service, "What does IND do?", Accessed 15 July 2015, Available at:
https://ind.nl/EN/organisation/Pages/Organisation.aspx

942

Legal Aid Board, "Legal Aid in the Netherlands - A Broad Outline 2015", Accessed 15 July 2015, Available at:
http://www.rvr.org/binaries/content/assets/rvrorg/informatie-over-de-raad/brochure-legalaid_juni2013_webversie.pdf p. 29

943

V.A.J.N, "Asieladvocatuur", (7 February 2014), Accessed 15 July 2015, Available at: http://www.vajn.org/

944

AIDA - Asylum Information Database, "Regular Procedure", Accessed 15 July 2015, Available at:
http://www.asylumineurope.org/reports/country/netherlands/asylum-procedure/procedures/regular-procedure

945

The Legal Aid Act 1993 Article 14 and 15, Available at:
http://www.google.co.uk/url?sa=t&rct=j&q=&esrc=s&frm=1&source=web&cd=1&ved=0CCIQFjAA&url=http%3A%2F%2Fwww.legalaidreform.org%2F
news%2Fitem%2Fdownload%2F202_1be89d00f33973b4c2058ea94e97ac1c&ei=n3Y2VYK_PMH5avuUgLgM&usg=AFQjCNHKBT2_WFAIaT2YqK
KCmqsrrhFsJQ&bvm=bv.91071109,d.d2s
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2.

Comply with a set of quality standards.

The Board’s major requirement is submission to a three-year audit by the Dutch Bar
Association that checks if the law firm works according to the Bar’s standards of decent
office practice. The audits are carried out by experienced lawyers who have received
special audit training. If the auditor passes a negative judgement, a re-audit will be
carried out a few months later. Should the re-audit still indicate serious deficiencies, the
law firm in question is no longer allowed to provide legal aid.
Lawyers that hold the quality mark of the Dutch Foundation Viadicte are also entitled to
accept legal aid cases. They are under the obligation to participate in Viadicte’s peer
review system. For asylum and immigration law additional terms apply. These are
mainly concerned with specific training: the lawyer must both have adequate expertise
and sufficient experience in that particular field.

947

The Board encourages specialist capability by co-operation agreements, further
training, etc. Improving quality has been made subject to evaluation by a Foundation
for Quality initiative in legal aid. Those who successfully pass such programs are
allowed increased hourly fees.

948

946

Except in some limited circumstances outlined in article 16 of the Legal Aid Act 1993.

947

Legal Aid Reformers' Network, "Legal Aid System in Netherland", (2 March 2014), Accessed 15 July 2015, Available at:
http://www.legalaidreform.org/national-legal-aid-systems/national-legal-aid-systems-by-country/item/86-legal-aid-system-in-netherlands (follow the
link to PDF entitled "NETHERLANDS_2_Legal_Aid")

948

Erhard Blanekburg, "Legal Aid in the Netherlands", Accessed 15 July 2015, Available at:
http://siteresources.worldbank.org/INTLAWJUSTINST/Resources/legalaidNetherlands.pdf p. 6.
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2.9

Who monitors the quality of asylum legal

To be entitled to accept legal aid cases, private lawyers need to comply with a set of

advice/information? How is the quality of asylum
legal advice/representation monitored? Who is

quality standards.
The quality of lawyers is assured by the Bar Council.
Through
the registration conditions, the Legal Aid Board guarantees the quality of the legal aid

responsible for ensuring the implementation of
recommendations about the quality of legal advice

providers working in the system.

and representation?

If recommendations following a failed first audit by the Bar Council are not implemented

949

950

951

the firm will no longer be entitled to provide legal aid (see above 2.8).
Surveys are taken of clients by the Legal Aid Board to monitor various aspects of the
952

services provided including the quality of advice, helpfulness and end result.
Information regarding a particular lawyer's conduct is shared between the Bar Council
and the Legal Aid Board.
2.10

953

Is there a process for people who want to complain
about the asylum legal advice/representation they

The Dutch Bar Council is responsible for complaints against lawyers in the
Netherlands. It oversees the quality of the lawyers providing advice through the Legal

have received? Which body administers it? What is

Aid Board. The two bodies share information. The Legal Aid Board reports any

949

Erhard Blanekburg, "Legal Aid in the Netherlands", Accessed 15 July 2015, Available at:
http://siteresources.worldbank.org/INTLAWJUSTINST/Resources/legalaidNetherlands.pdf p. 6.

950

Legal Aid Board, "Legal Aid in the Netherlands - A Broad Outline 2015", Accessed 15 July 2015, Available at:
http://www.rvr.org/binaries/content/assets/rvrorg/informatie-over-de-raad/brochure-legalaid_juni2013_webversie.pdf p. 27.

951

Legal Aid Board, "Legal Aid in the Netherlands - A Broad Outline 2015", Accessed 15 July 2015, Available at:
http://www.rvr.org/binaries/content/assets/rvrorg/informatie-over-de-raad/brochure-legalaid_juni2013_webversie.pdf p. 38.

952

Legal Aid Board, "Legal Aid in the Netherlands - A Broad Outline 2015", Accessed 15 July 2015, Available at:
http://www.rvr.org/binaries/content/assets/rvrorg/informatie-over-de-raad/brochure-legalaid_juni2013_webversie.pdf p. 31.

953

Advocate Norder, "Afspraken over informatie-uitwisseling tussen de Nederlandse orde van advocaten en de Raad voor Rechtsbijstand" Accessed 16
July 2015, Available at: https://www.advocatenorde.nl/5281/advocaten/informatie-tussen-orde-en-rechtsbijstand
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their relationship to the organisations providing

shortcomings to the Bar Council for example where the lawyer does not have adequate

asylum legal advice/representation? How often is

levels of expertise or does not keep up with the requirements of the Legal Aid Board.

the complaints process used? What is the
outcome?

This may lead to further investigations, disciplinary sanctions and even to lawyers
being struck off.

954

In order to lodge a direct complaint about a lawyer, the complainant must write a letter
(in Dutch) to the Dean of the local Bar Association. This can result in a court action
against the lawyer.

955

BENCHMARK 3 - ACCURATE AND TIMELY DECISIONS
3.1

Has the country signed the 1951 Refugee
Convention? How is the 1951 Convention

Yes, Netherlands has been a signatory since 1956.
incorporates the convention.

956

The Aliens Act 2000

957

incorporated into legislation/policy?
3.2

Which body is responsible for administering the
asylum process? What is their relationship to the

The IND is responsible for administering the asylum process. The IND implements
policies regulating treatment of third country nationals on behalf of the Ministry of

body responsible for border enforcement? What is
relationship to body responsible for other forms of

Security and Justice.

immigration?

Under section 6 of the Police Act 1993 and section 47 of the Aliens Act 2000, the Royal

958

954

Advocate Norder, "Afspraken over informatie-uitwisseling tussen de Nederlandse orde van advocaten en de Raad voor Rechtsbijstand" Accessed 16
July 2015, Available at: https://www.advocatenorde.nl/5281/advocaten/informatie-tussen-orde-en-rechtsbijstand

955

Advocate Norde, "Complaint Procedure Against a Lawyer", Accessed 16 July 2015, Available at:
https://www.advocatenorde.nl/11061/consumenten/complaint-against-a-lawyer.html

956

States Parties to the 1951 Convention relating to the Status of Refugees and the 1967 Protocol, Available at: http://www.unhcr.org/3b73b0d63.html
p. 3.

957

Aliens Act 2000, Available at: http://www.legislationline.org/documents/id/4680

958

Immigration and Naturalisation Service Website, Available at: https://ind.nl/EN
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Military and Border Police (KMAR) are responsible for supervising border enforcement.
The Royal Military and Border Police are a body under the Ministry of Defence

959

whereas the IND are under the remit of the Ministry of Security and Justice. The two
bodies work closely together.
All other forms of immigration are governed by separate organisations under the
responsibility of the Directorate-General for Immigration who is within the Ministry of
Security and Justice.

960

3.3

Is there an inquisitorial or adversarial system for
deciding asylum claims? Or mixed (and if so how)?

The system for deciding asylum claims is inquisitorial.

3.4

Can people be removed while their asylum claim is
being decided?

People cannot be removed while their initial application is being heard or for 4 weeks
following a negative decision.
There is a peculiarity that following the regular process, during the appeal stage, an
applicant may be expelled before the verdict is delivered on the appeal unless their
lawyer (or the asylum seeker themself) requests a provisional measure to suspend
removal pending the appeal. The request must be made within 24 hours of the
rejection of the application. After a rejection in the regular procedure the asylum seeker
has the right to be accommodated for a period of 4 weeks regardless of whether the
asylum seeker appeals the rejection and whether this has suspensive effect due to a
granted provisional measure.
This is not a problem in the extended procedure under which an appeal has
suspensive effect.

961

959

Government of the Netherlands, Ministry of Defence Website, Available at: http://www.government.nl/ministries/def

960

Government of the Netherlands, Ministry of Security and Justice, Available at: http://www.government.nl/ministries/venj/organisation

961

AIDA - Asylum Information Database, "Country Report - The Netherlands", (January 2015), Accessed 23 April 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_netherlands_thirdupdate_final.pdf p. 10.
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3.5

Are there any admissibility procedures or are all

On 20 July 2015 the new Asylum Procedures Directive was implemented into Dutch

those asylum claims that are lodged (and not
withdrawn by the applicant) heard?

law. Article 34 requires Member States to conduct a personal interview to determine
the admissibility of the application. An application may be considered inadmissible if
one of the grounds listed in paragraph 2 of Article 33 can be established.

3.6

Is there a statutory or policy time limit for how
quickly parts of the asylum process are conducted?

Time limits

Is there flexibility in this if requested by the
applicant? Is this the same for all claims? Are

The regular procedure is, as a rule, designed to last 8 days, extendable by 6 further

particular cases expedited e.g. vulnerable cases,
those considered easy to grant/refuse?

962

days.
Extensions are only in exceptional circumstances (e.g. an interpreter is
unavailable or documents must be analysed) and according to the Aliens Circular 2000
963

C1/2.3, the IND should refrain from relying on extensions.
Around 60% of
applications are dealt with under the regular procedure with the reminder referred to
the extended (up to 6 months to a year) procedure.

964

Under the Aliens Act 2000 section 42(1) a decision shall be given within six months of
receipt of the application. Under section 42(4) this time limit may be extended for not
more than a further 6 months if advice or screening by third parties or the Public
Prosecution Service is necessary, in the opinion of the Minister, in order to assess the
application.
Under section 43, an extension of a year is permitted for aliens who have submitted
applications for a fixed term residence if:

962

AIDA - Asylum Information Database, "Country Report - The Netherlands", (January 2015), Accessed 23 April 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_netherlands_thirdupdate_final.pdf p. 9.

963

AIDA - Asylum Information Database, "Country Report - The Netherlands", (January 2015), Accessed 23 April 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_netherlands_thirdupdate_final.pdf p. 12.

964

AIDA - Asylum Information Database, "Country Report - The Netherlands", (January 2015), Accessed 23 April 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_netherlands_thirdupdate_final.pdf p. 8.
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(a) uncertainty about the situation in the country of origin is expected to exist for a short
period and it would therefore not be reasonable to take a decision on whether the
application can be granted;
(b) the situation in the country of origin on the grounds of which the application could
be granted is expected to be of short duration;
(c) the number of applications from a given country or a given region is so great that
the Minister cannot reasonably be expected to give a decision on them in good time.
Flexibility
There is no evidence of any flexibility if requested by the asylum seeker. The length of
the process depends on the details of the application.
Expedited Claims
The shorter or 'expedited' 8 days procedure is the default in the Netherlands.
Applicants are referred to the extended procedure only if their individual case requires
it. The Dutch Council for Refugees recommends that more and special attention should
be paid to the asylum applications of vulnerable groups, for example, by dealing with
such applications in the extended regular procedure and not in the ‘short’ regular
procedure.
3.7

How and where do people lodge an asylum claim?

965

Where
Any person arriving in the Netherlands and wishing to apply for asylum must report to
the IND.
Asylum seekers from a non-Schengen country, who arrive in the Netherlands by plane

965

AIDA - Asylum Information Database, "Country Report - The Netherlands", (January 2015), Accessed 23 April 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_netherlands_thirdupdate_final.pdf p. 31.
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or boat, are refused entry to the Netherlands and are detained. In this case, the asylum
seeker needs to apply for asylum immediately before crossing the Dutch (Schengen)
external border, at the Application Centre of Schiphol Amsterdam airport
(Aanmeldcentrum Schiphol or "AC").
When an asylum seeker enters the Netherlands by land, or is already present on the
territory they have to apply at the Central Reception Centre (Centraal Opvanglocatie, or
"COL") in Ter Apel (nearby Groningen, north-east of the Netherlands), where their
registration takes place (fingerprints, travel- and identity documents are taken). After
registration activities in the Central Reception Centre have been concluded the asylum
seekers are transferred to a Process Reception Centre (Proces Opvanglocatie, or
"POL").
Third country nationals who are detained in an aliens' detention centre may apply for
asylum at the detention centre itself.

966

Around 90% of all asylum applications are in

Ter Apel as opposed to 10% at the airport or harbour.

967

How
Expressing the wish to apply for asylum does not directly imply that the request for
asylum has officially been lodged. The asylum seeker will first have to lodge the
application using a form offered to them by the Dutch authorities. This marks the formal
968
start of the asylum procedure.

966

AIDA - Asylum Information Database, "Country Report - The Netherlands", (January 2015), Accessed 23 April 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_netherlands_thirdupdate_final.pdf p. 8.

967

AIDA - Asylum Information Database, "Country Report - The Netherlands", (January 2015), Accessed 23 April 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_netherlands_thirdupdate_final.pdf p. 23.

968

AIDA - Asylum Information Database, "Country Report - The Netherlands", (January 2015), Accessed 23 April 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_netherlands_thirdupdate_final.pdf p. 8.
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This form is signed at the beginning of the rest and preparation period (Rust- en
969

Voorbereidingstijd).
This is a period in which first time asylum applicants are granted
a period to cope with the stress of fleeing their country of origin and the journey to the
Netherlands.

970

Problems have been reported by asylum seekers, i.e. that the Royal Military Police (at
Application Centre of Schiphol Amsterdam) did not recognise their claim for
international protection as an asylum request. However, no estimate is available of how
often this occurs.
3.8

3.9

971
972

How is the substance of an asylum claim conveyed
to the asylum decision maker? (e.g. on paper, an

In an asylum interview.
A report of the interview is then produced and the asylum
seeker and his lawyer have the opportunity to add amendments/corrections to what

asylum interview)

was said. If the IND issue a written intention to reject the application, a lawyer's view is
submitted in writing on the asylum seeker's behalf.

In practice, how long do people wait between

At least 6 days of rest and preparation period (which can be extended by a further 6

having lodged an asylum claim and conveying the
substance of their case to the decision maker?

days) followed by the first interview (brief factual) on day 1 of the procedure, a second
day to review the first interview and prepare for the second (substance) interview and
the interview in which the asylum seeker puts their case is on the third day.

973

Around 9-15 days between lodging the asylum claim and conveying the substance of
969

Due to the Dublin III Regulation.

970

Article 3.109 2000 Aliens Resolution (unavailable in English).

971

AIDA - Asylum Information Database, "Country Report - The Netherlands", (January 2015), Accessed 23 April 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_netherlands_thirdupdate_final.pdf p. 11.

972

AIDA - Asylum Information Database, "Country Report - The Netherlands", (January 2015), Accessed 23 April 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_netherlands_thirdupdate_final.pdf p. 12.

973

AIDA - Asylum Information Database, "Country Report - The Netherlands", (January 2015), Accessed 23 April 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_netherlands_thirdupdate_final.pdf p. 12.
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their case to a decision maker.
3.10

In practice, how long do people wait between

Under the default regular procedure, it will generally be 8 days after the end of the rest

having lodged an asylum claim and receiving a
decision on their claim?

period before a decision is reached. In exceptional circumstances, this can be
extended by a further 6 days. Under the regular procedure it is a maximum of 2 weeks
after the rest and preparation period before a decision is made.

974

More complex cases may be referred to the extended asylum procedure which can
975

take 6 months (extendable to a year) to decide.
60% of cases are dealt with under
the regular (8 day) procedure with 40% being referred to the extended procedure. In
practice authorities comply with these time limits.
3.11

976

Is there a right of appeal against a refusal of
asylum? How long do people have to lodge an

Yes, an asylum seeker may appeal to the Regional Court. Under the regular
procedure a lawyer will have 24 hours from the rejection to request a provisional

appeal? Is an appeal heard in person or on the

measure for suspension pending an appeal (to ensure that the asylum seeker will

papers? Is it public?

remain in the Netherlands until the appeal is heard). Under the regular procedure, the
asylum seeker has one week in which to appeal.
The appeal and the provisional measure are often decided on simultaneously by the
same judge. Often the judge rejects the provisional measure and decides the appeal. If
the court does not decide within 4 weeks on either the provisional measure or the
appeal, the asylum seeker must apply for an urgent provisional measure to ascertain
the right to accommodation and reception facilities.

974

Article 3.110, 2000 Aliens Decree.

975

AIDA - Asylum Information Database, "Country Report - The Netherlands", (January 2015), Accessed 23 April 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_netherlands_thirdupdate_final.pdf p. 9.

976

AIDA - Asylum Information Database, "Country Report - The Netherlands", (January 2015), Accessed 23 April 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_netherlands_thirdupdate_final.pdf p. 26.
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Under the extended procedure the asylum seeker has 4 weeks from the rejection to
977

make the appeal.
The appeal has suspensive effect and there is therefore no need
to apply for a provisional measure.
The appeals are heard in person and are public. Either the IND or the asylum seeker
may appeal further from the Regional Court to the Council of State.
3.12

In practice, how long do people wait between
having an initial decision refused and having a

978

4 weeks (see above 3.11).

decision on their appeal?
3.13

979

Is there any provision for re-opening a case
refused on appeal if new information comes to

Yes.
The asylum seeker is required to fill out a form and when the IND has received
this form and assessed whether the application is complete, the asylum seeker will

light?

receive an invitation to submit an asylum application at an IND application centre. The
IND strives to deal with an actual application submitted by the asylum seeker within two
weeks of the reception of the form.
On the appointed day and after the identity has been checked, the asylum application
will be signed and a hearing will take place with an employee from the IND and an
interpreter. This hearing will not consist of a complete review of the asylum request and
statements. The IND will solely address the question whether new facts or
circumstances exist on the basis of which a new asylum application would be
justifiable. On the same day as the hearing a decision will be made whether to grant or
reject the application or if further research is required.

977

AIDA - Asylum Information Database, "Country Report - The Netherlands", (January 2015), Accessed 23 April 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_netherlands_thirdupdate_final.pdf p. 14.

978

Article 70 sub 1 2000 Aliens Act.

979

AIDA - Asylum Information Database, "Country Report - The Netherlands", (January 2015), Accessed 23 April 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_netherlands_thirdupdate_final.pdf p. 28.
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3.14

What forms of protection are available (asylum,

Forms of protection

subsidiary protection, humanitarian protection)?
What is the rate at which asylum decisions are

There is only one asylum status in the Netherlands. However, there are two different

granted at (i) initial decision (ii) appeal, by
nationality? What is rate at which subsidiary status
and humanitarian status are granted at (i) initial
decision (ii) appeal, by nationality?

grounds on which this asylum status may be issued (besides the grounds for family
980
reunification). These two grounds are:
A) Refugee status: Qualification as a refugee under Article 1A of the Geneva
Convention (July 28th, 1951), if there is a well-founded fear of persecution for reasons
of race, religion, nationality, membership of a particular social group, or political
opinion.
B) Subsidiary protection: In the meaning of Article 3 of the European Convention on
Human Rights and article 15c of the Qualification Directive. Within this scope fall
traumatic experiences in the country of origin. Because of these experiences it is not
reasonable to require that the asylum seeker returns to their country of origin.

981

It should be noted that before 1 January 2014, two additional grounds (humanitarian
grounds and categorical protection) existed on the basis of which the single asylum
982
status could be granted. Both grounds have been abolished by law.
Statistics
The IND doesn't aggregate its decisions on the ground on which they grant an asylum
permit (every asylum seeker receives the same permit notwithstanding the fact that the

980

Article 29 2000 Aliens Act.

981

2000 Aliens Circular 2/3.

982

AIDA - Asylum Information Database, "Country Report - The Netherlands", (January 2015), Accessed 23 April 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_netherlands_thirdupdate_final.pdf p. 9.
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asylum seeker is a treaty refugee, granted subsidiary protection or on basis of family
reunification), therefore these statistics are not recorded.
3.15

983

Which body is responsible for deciding (i) an
asylum claim (ii) an asylum appeal and in each

The IND are responsible for hearing an asylum claim. This is the same body that deals
with the asylum process (see 3.2).

case what is its relationship to the bodies listed in
3.2?

The regional courts are responsible for the asylum appeal. The judiciary are
independent from the bodies in 3.2.

3.16

3.17

What qualifications are required to be the person

The person who decides an asylum claim is an employee of the IND and is therefore a

who (i) decides an asylum claim (ii) decides an
asylum appeal?

government worker. Asylum appeals are heard by a Judge and therefore must be
qualified as such.

How is the quality of (i) asylum decisions (ii)
asylum appeals monitored and by whom? Who is
responsible for ensuring the implementation of

In the Netherlands, at present, the only form of quality control is a collegiate check.
This means that every decision is checked by another official. According to the IND,
this may be not the strongest instrument of control since the mutual relationship

recommendations (internally and externally)?

between colleagues plays an important role.

984

The appeals process also plays a role as decisions of the IND are appealed to the
Regional Court and then the Council of State, being reviewed at each level. On the
whole, the quality of asylum and appeal decisions are monitored by the UNHCR who
conduct audits which analyse the procedure and quality of decisions and make
recommendations for improvements.

985

983

AIDA - Asylum Information Database, "Country Report - The Netherlands", (January 2015), Accessed 23 April 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_netherlands_thirdupdate_final.pdf p. 2.

984

UNHCR, "Improving Asylum Procedures: Comparative Analysis and Recommendations for Law and Practice", (March 2010), Accessed 16 July
2015, Available at: http://www.unhcr.org/4c7b71039.pdf p. 38.

985

UNHCR, "Improving Asylum Procedures: Comparative Analysis and Recommendations for Law and Practice", (March 2010), Accessed 16 July
2015, Available at: http://www.unhcr.org/4c7b71039.pdf
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The Ministry of Security and Justice is responsible for implementing the UNHCR's
recommendations.
3.18

Is there a fee for (i) lodging an asylum claim (ii)

There is no fee for either lodging a claim or making an appeal.

making an appeal?
3.19

3.20

Do asylum seekers have a choice about the
gender of the person making their asylum decision/

If an asylum seeker wishes, the second (and primary) interview can be heard by
986
someone of their own gender.
This includes interpreters. The reason for this is to

hearing their appeal/ interpreting?

allow the asylum seeker to discuss sensitive issues such as sexual violence.

Is child care available for people who need it while
they are (i) lodging their asylum claim (ii) conveying
the substance of their asylum claim (iii) having their

In most of the centres there is a day care centre or a playgroup for the small children
987
with sometime employed staff and sometime voluntary staff.
The elder children
988
between 5 and 17 must to go to school.

asylum appeal heard?
3.21

Is there any legislative or policy power/obligation
on the state to provide publically funded

Obligation to use interpreters in interviews

interpreting services for people making an asylum
claim? For which parts of the asylum process (e.g.

may reasonably be assumed to understand.
This means that in all cases an
990
interpreter is present during the interviews, unless the asylum seeker speaks Dutch.

The asylum seeker is to be interviewed by the decision maker in a language which they
989

at interviews with the decision making body, with
legal representatives, at appeal hearings)? Who is
responsible for monitoring the quality of asylum
interpreting services? Who is responsible for

Quality of interpreters
The IND may only use certified interpreters by law.

991

Although, the IND may derogate

in instances where e.g. the asylum seeker speaks a very rare dialect. The IND uses a

986

AIDA - Asylum Information Database, "Country Report - The Netherlands", (January 2015), Accessed 23 April 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_netherlands_thirdupdate_final.pdf p. 15.

987

COA, "Reception Locations", Accessed 16 July 2015, Available at: https://www.coa.nl/en/reception-locations

988

COA, "Children at Reception Locations", Accessed 16 July 2015, Available at: https://www.coa.nl/en/asylum-seekers/living-at-a-receptioncentre/children

989

Article 38 2000 Aliens Act.

990

AIDA - Asylum Information Database, "Country Report - The Netherlands", (January 2015), Accessed 23 April 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_netherlands_thirdupdate_final.pdf p. 15.
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ensuring the implementation of recommendations

code of conduct which is primarily based on the general code of conduct for

about asylum interpreting services?

interpreters. This includes a complaint system whereby asylum seekers can express
dissatisfaction with their interpreters.

992

Implementation of recommendations
The National Ombudsmen produce reports on the quality of the interpreters and
provide recommendations for improvement. Interpreter Coordinators were appointed by
the IND in 1999 following recommendations made by the Ombudsmen. These are to
improve the quality and function of interpreting and monitor the integrity of interpreters.
They are also a point of contact for formal complaints, criticism and other comments
993
about the use of interpreters.
Interpreters and legal aid
The Legal Aid Board arranges for an interpreter in order to facilitate the communication
between asylum seekers and their lawyer. They are allowed to make use of the
'interpreter telephone'. This service is provided by Concorde and paid by the Legal Aid
Board.
3.22

994

Is there a process for people who want to complain
about the way (i) their asylum claim (ii) their asylum
appeal has been decided? Which body administers

Under the Aliens Act 1994 there existed an objection procedure, which provided
asylum seekers whose applications had been rejected with an opportunity to ask the
administrative body concerned to reconsider the decision. In the course of this

it? What is their relationship to the organisations

objection procedure, the asylum seeker in question often had a chance to explain his or

991

Sworn Interpreters and Translators Act, Article 28.1.

992

Netherlands Immigration, "Toelichting inzet tolken IND", Accessed 16 July 2015, Available at:
https://www.ind.nl/Documents/Toelichting%20inzet%20tolken%20IND%20febr%202014.pdf p. 5 (In Dutch)

993

Netherlands Immigration, "Toelichting inzet tolken IND", Accessed 16 July 2015, Available at:
https://www.ind.nl/Documents/Toelichting%20inzet%20tolken%20IND%20febr%202014.pdf p. 1 (In Dutch)

994

AIDA - Asylum Information Database, "Country Report - The Netherlands", (January 2015), Accessed 23 April 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_netherlands_thirdupdate_final.pdf p. 16.
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deciding asylum claims/hearing asylum appeals?

her objections at greater length at a hearing. The Aliens Act 2000 abolished this

How often is the complaints process used? What is

objections procedure It was thought that doing away with this review procedure would

the outcome?

lead to faster decision-making with respect to individual files; the bureaucratic
capacities of the Immigration and Naturalisation Service could be used for the primary
decision-making process and disputes would be brought before a court sooner, so that
both the administrative body and the asylum seeker would have a clear and definite
answer sooner.

995

In order to limit this possible reduction in quality, a ‘notification of intent’ was introduced
into the application procedure. The administrative body first issues an intended
decision to which the asylum seeker and his or her legal aid lawyer can respond by
submitting their view of the situation. Then a definitive primary decision is made, which
can be appealed to the district court.
There also now exists a two stage appeals process (first appeal is heard by the
regional court and the second appeal is heard by the council of state) through which
asylum seekers can express any dissatisfaction over the way their original claim or
appeal was decided.
3.23

Are asylum seekers detained at any point in the
asylum process? What are the criteria? How many

Grounds for detention

are detained? Where are they detained? Who
operates the places of detention? Who is

Schengen Border Code listed cases, the criteria for detention are set out in Article 3

responsible for the decision to detain? Is there any
legislative/policy time limit on the detention of

a. Does not possess a valid document to cross the border, or does possess a

asylum seekers? Is there automatic oversight of
the decision to detain?

995

Some asylum seekers are detained during the asylum process. Other than the
section 1 Aliens Act 2000 as:
document to cross the border but lacks the necessary visa;
b. Is a danger to the public order or national security;
c. Does not possess sufficient means to cover the expenses of a stay in the

Winter and Bolt, "Quality in Dutch asylum law: from ‘strict but fair’, to ‘fast but good’?" Accessed 16 July 2015, Available at:
https://www.rug.nl/research/portal/files/14568865/quality_in_Dutch_asylum_law.pdf p. 1
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Netherlands as well as travel expenses to a place outside the Netherlands where their
access is guaranteed; or
d. Does not fulfil the requirements set by a general policy measure.
Categories of detention
There are two types of detention of asylum seekers:
'Border detention':
Every asylum seeker (coming from a non-Schengen country) who has arrived in the
Netherlands by plane or boat will be apprehended by the Royal Military Police, a
military constabulary with border control among its tasks.
Asylum seekers are required to apply for asylum at the reception centre at Justitieel
Complex Schiphol where they will be detained during the procedure. This is pursuant to
Article 6, para. 1 and 2 of the Aliens Act 2000. Asylum seekers who are detained at
Schiphol Airport are formally not on the territory of the Netherlands.
'Territorial detention'
IND and the Repatriation and Departure Service have the authority to detain migrants
who are illegally residing on Dutch territory if there is a possibility to expel them to their
country of origin or third country where they can stay legally.
is only applicable when:

996

This type of detention

a) the asylum application is rejected and the asylum seeker is not willing to return to his
country of origin on a voluntary basis; or

996

Article 59, para. 1 of the Aliens Act 2000.
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b) where there is a possibility to expel him to this country and the interest of public
order or national security dictates such a measure. For example in case the asylum
seeker has committed a criminal offence.
In principle, only asylum seekers in border detention are detained during the whole
asylum procedure. If an asylum seeker arrives via land they will not automatically be
detained. Approximately 10% of all asylum requests are at the border and 90% in Ter
Apel (arrivals by land). However, asylum seekers who, for instance, are detained with
the view to expulsion but apply for asylum again (subsequent application), can be held
997
in detention during this new procedure.
Detention of children and families
Since 1 September 2014, the Netherlands no longer detains families with children at
the border. Families seeking asylum at Amsterdam Schiphol airport are not detained.
They will be sent to a closed reception centre in Zeist if there a reasons to believe that
there might be human trafficking involved or if not they are redirected to the application
998
999
centre in Ter Apel . In that case they are free to move within the country.
Unaccompanied children are as a rule not detained in the closed centre Schiphol
Airport (Justitieel Complex Schiphol), but only when there is no doubt about their minor

997

AIDA - Asylum Information Database, "Country Report - The Netherlands", (January 2015), Accessed 23 April 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_netherlands_thirdupdate_final.pdf p. 54.

998

AIDA - Asylum Information Database, "Country Report - The Netherlands", (January 2015), Accessed 23 April 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_netherlands_thirdupdate_final.pdf p. 56.

999

Alien Circular, A1/7.3.
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age. Then they will be transferred to an open reception centre where their asylum claim
is being assessed.

1000

Who is in charge?
The IND makes the decisions with regards to which asylum seekers are detained. The
Directorate for Detention and Special Facilities of the National Agency of Correctional
Institutions is responsible for the administrative detention of migrants. Both agencies
are part of the Ministry of Justice.
In addition, the Aliens Police and the Royal Military Constabulary are authorised to “see
whether aliens are lawfully resident in the Netherlands. They can stop them, ask them
for identification and take them away for questioning if they suspect that they are illegal
immigrants. They may also stop vehicles, confiscate travel and identity documents and,
if they suspect unlawful residence, enter a home without the owner’s permission” (MoJ
2004).

1001

Duration
The duration of detention depends on the length of the asylum procedure for that
individual. Those detained at the border under Section 6 of the Aliens Act 2000 can be
detained for up to six weeks (CPT 2009; Ammeraal 2009a). However, according to the
Dutch Council for Refugees, detention for the purposes of deportation can theoretically
be unlimited in duration (Ammeraal 2009a). An official at the Ministry of Justice said in

1000

AIDA - Asylum Information Database, "Country Report - The Netherlands", (January 2015), Accessed 23 April 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_netherlands_thirdupdate_final.pdf p. 25.

1001

Global Detention Project, "Netherlands Detention Profile", (December 2009), Accessed 15 July 2015, Available at:
http://www.globaldetentionproject.org/countries/europe/netherlands/introduction.html
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a statement to the Global Detention Project, “There is no formal maximum duration for
the detention of aliens in Dutch law."

1002

If the IND decides during the short regular procedure that more time is needed to
assess the asylum claim the asylum seeker will, as a rule be referred to an open
reception centre to continue the asylum procedure.
For situations in which the Dutch government need more time to take an expected
negative decision, the process ("GVA") can last up to 6 weeks during which the asylum
seeker remains in detention.

1003

When the IND is not able to make a decision within

the 6 weeks the GVA can be extended and the asylum seeker still remains detained.
When the asylum seeker lodges an appeal against the rejection of the asylum
application, the asylum seeker continues to be detained. In case the court rejects the
appeal the asylum seeker can be kept in detention if there is a prospect of their
expulsion. In this instance the grounds for their detention are changed from Article 6 to
Article 59 of the Aliens Act 2000.
Where the asylum seeker is detained during the examination of the application the IND
has to deal in a 'prosperous manner'. There is no exact definition what a 'prosperous
manner' is. In practice some asylum seekers are held in detention during their entire
stay in the Netherlands. Although research shows that the majority of the detained
asylum seekers are, after the detention period, allowed to enter Dutch territory .

1002

Global Detention Project, "Netherlands Detention Profile", (December 2009), Accessed 15 July 2015, Available at:
http://www.globaldetentionproject.org/countries/europe/netherlands/introduction.html

1003

C1/2.4 from the 2000 Aliens Circular.
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How many
In 2013, there were 680 refugees in border detention. Among them 76 children who
were younger than 15 years old. 64 children have been detained at the border until
1004
September 2014.
In the first half of 2014, 600 asylum seekers were detained- an
increase of 79 % from the first half of 2013 (corresponding with the 74% increase in the
1005
number of applications).
Appeal of detention
Asylum seekers in the border procedure can lodge an appeal against the detention
decision to the district Court. After a border detention of six weeks the asylum seeker is
1006
in principle released except if their behaviour indicates something different.
3.24

What are the entitlements attached to a positive
grant of asylum? What are the entitlements

Entitlements

attached to forms of subsidiary protection and

•

Once the asylum seeker is granted asylum they are entitled to:

humanitarian protection?

Receive a residence permit (all successful asylum seekers are granted a 3
year temporary asylum residence permit. The permit can be revoked if the
government decides that conditions in the refugee’s home country have
improved sufficiently to allow repatriation. After three years, permit holders may
obtain a permanent permit or indefinite asylum residence permit);

1007

•

Their next of kin may apply to live in the Netherlands;

•

Housing (all municipalities in The Netherlands are required to house a certain

1004

AIDA - Asylum Information Database, "Country Report - The Netherlands", (January 2015), Accessed 23 April 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_netherlands_thirdupdate_final.pdf p. 24.

1005

AIDA - Asylum Information Database, "Country Report - The Netherlands", (January 2015), Accessed 23 April 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_netherlands_thirdupdate_final.pdf p. 53.

1006

AIDA - Asylum Information Database, "Country Report - The Netherlands", (January 2015), Accessed 23 April 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_netherlands_thirdupdate_final.pdf p. 25.
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Uniya - Jesuit Social Justice Centre, "Overview of the Netherlands' Asylum System", Accessed 15 July 2015, Available at:
http://www.uniya.org/research/pdf/netherlands_res.pdf p. 7.
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number of refugees. If a refugee is unable to find or afford housing, it will be
offered through COA. A Dutch Refugee Council counsellor will also be
assigned to the individual or family to help with practical arrangements
including referrals to relevant support organisations, community groups, and
medical and educational institutions;
•

Social welfare (successful asylum seekers have the same rights as Dutch
citizens to welfare support, health care and, primary and secondary education);

•

Take out health insurance;

•

Required to learn Dutch;

•

Allowed to work;

•

Open a bank account;

•

Apply for a Burger Service Number;

•

Children must go to school;

•

Allowed to apply for a refugee passport; and

•

Allowed to travel abroad (with certain restrictions).

1008

Forms of protection
There are two grounds for protection:
a) Refugee status; and
b) Subsidiary protection.
Before 1 January 2014, two additional grounds (humanitarian grounds and categorical
protection) existed on the basis of which the single asylum status could be granted.
Both grounds have been abolished by law. Despite the different grounds for granting

1008

Immigratie-en Naturalisatiedienst, "Limited Term Asylum: What does it mean for you?", (November 2014), Accessed 15 July 2015, Available at:
https://ind.nl/Documents/FactsheetvvabepEngels.pdf
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asylum, there is only one 'status' as asylum seeker.
The IND must first examine whether an asylum seeker qualifies for protection under
ground A, before examining B, and so on. This means that an asylum seeker may only
qualify for protection under B if they do not qualify on the grounds under A. When an
asylum seeker receives a residence permit on ground B, they cannot appeal for the
'higher' A status. This is because every asylum permit - it does not matter on which
ground the permit is granted - gives the same rights regarding social security.
It is harder for the IND to withdraw a residence permit based on the A-status than a Bstatus e.g. when the asylum seeker forms a 'threat to public order'. However, when a
residence permit is withdrawn on the B ground, the asylum seeker can make a claim to
be recognized as a refugee (A-status) once again.

1009

BENCHMARK 4 - ADEQUATE SUPPORT AND ACCOMMODATION
4.1

Is there any legislative or policy power/obligation
on the state to provide publically funded

The regime of reception conditions for asylum seekers has been laid down in a number
of legislative instruments, of which the Central Agency Act for the Reception of Asylum

accommodation and financial support to people
making an asylum claim?

Seekers (Wet Centraal Orgaan opvang Asielzoekers) is the most important. The ‘2005
Regulation on Benefits for Asylum Seekers’ (Regeling verstrekkingen asielzoekers
2005) is based on this Act. This Regulation defines who is entitled to reception
conditions and who is exempt from this right.

4.2

What are the eligibility criteria (if any) for accessing
asylum accommodation/financial support? (e.g.

In theory reception facilities can be withdrawn or refused if an asylum seeker has
1010
1011
resources of their own.
In practice this rarely happens.

1009

AIDA - Asylum Information Database, "Country Report - The Netherlands", (January 2015), Accessed 23 April 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_netherlands_thirdupdate_final.pdf p. 9.

1010

Article 2 sub 1 2005 Regulation on Benefits for Asylum Seekers.

1011

AIDA - Asylum Information Database, "Country Report - The Netherlands", (January 2015), Accessed 23 April 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_netherlands_thirdupdate_final.pdf p. 40.
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merits of claim, means testing)
There is no specific assessment to determine whether the asylum seeker is destitute.
But there are more or less some guarantees that asylum seekers do not become
destitute. For instance, if an asylum seeker has financial means of a value higher than
the maximum resources allowed in order to benefit from the social allowance system
(around € 6.000 for a single person), the provision of reception conditions can be
reduced accordingly.
4.3

1012

At which stages of the asylum process are people
eligible for asylum accommodation/financial

Asylum seekers are entitled to material reception conditions after they have shown
their wish to apply for asylum. The eligibility lasts until an asylum claim is accepted. Or

support? (e.g. until an initial asylum decision is
made, when appealing the refusal of an initial

up to 4 weeks after a refusal of the asylum claim. Or until an appeal is decided (if a
1013
provisional measure has been requested).

decision, when an appeal is refused, when a case
is reopened due to new information)

After a subsequent asylum application has been rejected in the extended asylum
procedure, no voluntary departure period is granted and therefore there is no
1014

entitlement to reception conditions.
Only after an appeal or provisional measure
has been granted the asylum seeker can benefit from reception conditions once
again.
4.4

1015

What proportion of people claiming asylum have
access to asylum accommodation/financial support

There are no reports indicating that asylum seekers are unable to access material
reception conditions or that they are any obstacles which prevent asylum seekers from

(i) until their initial decision (ii) until their asylum

accessing material reception conditions in practice if their entitled to it.

1016

appeal (iii) when their asylum appeal has been

1012

Article 19 para 2 2005 Regulation on Benefits for Asylum Seekers.

1013

AIDA - Asylum Information Database, "Country Report - The Netherlands", (January 2015), Accessed 23 April 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_netherlands_thirdupdate_final.pdf pp. 39 and 40.

1014

Article 62 sub 3 under c 2000 Aliens Act.

1015

Article 66 2000 Aliens Act.

1016

AIDA - Asylum Information Database, "Country Report - The Netherlands", (January 2015), Accessed 23 April 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_netherlands_thirdupdate_final.pdf p. 41.
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refused (iv)when their case has been reopened

All asylum seekers are entitled to accommodation from the moment they apply for

due to new information?

asylum until 4 weeks after the decision (if the decision is negative) and until housing in
the community is found for them (if the decision was positive).
In 2012 the total number of applicants entitled to accommodation/financial support was
13,630 and the total number in receipt was 13,095 despite there being capacity for
100% of the applicants to be accommodated. Overall 95% accessed the reception
1017
facilities.

4.5

How is it funded? Which body administers the
funds? What is its relationship to the body making

The central government, as named in Section 16 of the Central Agency for the
Reception of Asylum Seekers Act, is financially responsible for the reception facilities.

asylum decisions? What is the budget for providing

More specifically, responsibility is held by The Central Agency for the Reception of
Asylum Seekers ("COA") which houses asylum seekers at reception centres and

asylum accommodation/financial support? Who
sets the rate of financial support provided? Is the
rate of financial support linked to inflation or
reviewed annually against other criteria?

provides their basic needs.

1018

COA, an independent administrative body, falls under

the political responsibility of the Ministry of Security and Justice. COA gives account for
1019
its operations to the Ministry.
The IND, who make decisions on asylum claims, is also an independent administrative
body under the responsibility of the Ministry of justice. The two bodies work closely
1020

together. The COA total budget for 2012 was €425,869,000.
The total amount
1021
allocated to providing reception for applicants was €383,330,000.

1017

EMN Focused Study 2013, "The Organisation of Reception Facilities for Asylum Seekers in Different Member States - The Netherlands", Accessed
15 July 2015, Available at: http://ec.europa.eu/dgs/home-affairs/what-we-do/networks/european_migration_network/reports/docs/emnstudies/19.netherlands_national_report_reception_facilities_final_en.pdf page 17.

1018

COA, "Asylum Seekers", Accessed 15 July 2015, Available at: https://www.coa.nl/en/asylum-seekers

1019

COA, "About COA", Accessed 15 July 2015, Available at: https://www.coa.nl/en/about-coa

1020

EMN, "Ad Hoc Query on the total costs estimated for 2012 for the reception of asylum seekers", Accessed 15 July 2015, Available at:
http://www.google.co.uk/url?sa=t&rct=j&q=&esrc=s&frm=1&source=web&cd=1&ved=0CCEQFjAA&url=http%3A%2F%2Fwww.sisekaitse.ee%2Fpubl
ic%2FERV%2Fad_hoc%2Fvarjupaik%2F2012_%2FCompilation_NL_EMN_ad-
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The COA is responsible for setting the rate of financial support. The financial support
rates have not changed since 2012. The total amount of the reception provisions is
based on the minimum social benefits that nationals of the Netherlands receive. The
rates of support provided to asylum seekers are also linked to the standard rates for
daily spending on food, which are set by the Netherlands National Institute for Family
1022

Finance Information.
Currently asylum seekers receive 27% of the welfare support
received by Dutch nationals. However it is difficult to compare as asylum seekers are
provided with accommodation.
4.6

Which organisation(s) provide asylum
accommodation/financial support?

1023

The organisation responsible for both material as well as immaterial reception of
1024
asylum seekers is the Centraal Orgaan opvang Asielzoekers ("COA").
The COA is
an independent administrative body and falls under the political responsibility of the
Secretary of State for Security and Justice.

4.7

How is accommodation provided? (e.g. in a centre,
in the community, ‘no-choice’ dispersal, able to live
with contacts / community etc.) How much are

Accommodation is provided in centres. The type of centre in which the asylum seeker
is accommodated is dependent on the circumstances of their arrival. People are moved
around procedurally (see below) however no practice is known whereby the authorities

hoc_query_on_total_costs_for_reception_of_asylum_seekers_WIDER_DISSEMINATION.doc&ei=y4Q6Vcv9MYLKaJ2ygagM&usg=AFQjCNH44_1Z
NGRGEfjbxVwiR9vgAX-wAA&bvm=bv.91665533,d.d2s
1021

EMN Focused Study 2013, "The Organisation of Reception Facilities for Asylum Seekers in Different Member States - The Netherlands", Accessed
15 July 2015, Available at: http://ec.europa.eu/dgs/home-affairs/what-we-do/networks/european_migration_network/reports/docs/emnstudies/19.netherlands_national_report_reception_facilities_final_en.pdf page 21

1022

EMN Focused Study 2013, "The Organisation of Reception Facilities for Asylum Seekers in Different Member States - The Netherlands", Accessed
15 July 2015, Available at: http://ec.europa.eu/dgs/home-affairs/what-we-do/networks/european_migration_network/reports/docs/ad-hocqueries/protection/458_emn_ad-hoc_query_on_asylum_support_rateswider_dissemination_en.pdf p. 25.

1023

AIDA - Asylum Information Database, "Country Report - The Netherlands", (January 2015), Accessed 23 April 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_netherlands_thirdupdate_final.pdf p. 41.
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Article 3 para 1 2005 Regulation on Benefits for Asylum Seekers.
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people moved around?

move asylum seekers from one centre to another. There may be transfer of asylum
seekers due to the closure of the centre.

1025

Arrivals by boat or plane
•

If an asylum seeker from a non-Schengen country has arrived in the
Netherlands by plane or boat and is stopped at the border, the application for
asylum must be lodged at the application centre (Aanmeldcentrum, AC)
Schiphol. This is a closed centre and therefore the asylum seeker is not
permitted to leave.

•

The asylum seeker is transferred to the Border Detention Center
(Grenshospitium) if the application is rejected in the regular procedure or if the
case is referred to the ‘closed extended asylum procedure’.

Arrivals by land (Ter Apel)
(Those who arrive by boat or plane but who are not stopped at the border also fall into
this category).

1026

If the asylum seeker entered the Netherlands by land they have to apply at the Central
Reception Location in Ter Apel, where they stay for a maximum of three days as the
COL is not designed for a long stay. After this short stay at the Central Reception
Location, the asylum seeker is transferred to a Process Reception Location.

1027

At the Process Reception Location the asylum seeker will take the next steps of the

1025

AIDA - Asylum Information Database, "Country Report - The Netherlands", (January 2015), Accessed 23 April 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_netherlands_thirdupdate_final.pdf p. 48.
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AIDA - Asylum Information Database, "Country Report - The Netherlands", (January 2015), Accessed 23 April 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_netherlands_thirdupdate_final.pdf p. 42
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Article 3 sub 3 under m 2005 Regulation on Benefits for Asylum Seekers.
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rest and preparation period and waits for the moment to officially apply for asylum at
the application centre. As soon as the asylum seeker officially lodged an asylum
application they receive a certificate of legal stay.
An asylum seeker remains in the POL if the Immigration and Naturalisation Service
decides to examine the asylum application in the short asylum procedure (within eight
days). If protection is granted or if the asylum seeker is referred to the extended
procedure, the asylum seeker is transferred to a centre for asylum seekers
(Asielzoekerscentrum, or "AZC").
If the asylum application is rejected the asylum seeker will be transferred to a return
centre (Terugkeerlocatie, or "TL"). An asylum seeker whose application was rejected
can stay for a maximum of four weeks in a return centre.
Children
Families with minor children whose applications are rejected can be transferred to a
family housing centre (Gezinslocatie, or "GL") which is a restricted reception centre.
There are 6 of these family centres with around 1900 residents in total. A stricter
regime is applied to these centres including a duty to report 6 times a week.
In order to protect children from adults, there are several reception centres which are
specialized in the reception of unaccompanied children. They are intensively monitored
to increase their safety.
4.8

How is financial support provided? (e.g. cash,
payment card, vouchers)

1028

Financial allowance is not given to those asylum seekers detained in registration
1029
centres, family locations or restricted freedom centres.

1028

AIDA - Asylum Information Database, "Country Report - The Netherlands", (January 2015), Accessed 23 April 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_netherlands_thirdupdate_final.pdf pp. 43 and 44.
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Asylum seekers are given cash, the amount of which may be reduced if the asylum
seeker chooses to have meals provided by the centre as opposed to catering
1030
themselves.
4.9

Who monitors the quality of asylum
accommodation/the provision of financial support?

The Supervisory Board monitors the work of the COA Board and gives the Board
recommendations. In fulfilling its duties, the Supervisory Board focuses on the interests

How is the quality of asylum

of COA, as stated in Section 11, paragraph 1 of the Central Reception Organisation for

accommodation/provision of financial support
monitored? Who is responsible for ensuring the

Asylum Seekers Act. To this end, the Supervisory Board weighs the applicable
1031
interests of COA and the public interest.
There is also monitoring by the Advisory

implementation of recommendations?

Committee on Migration Affairs who wrote a recommendation to the State Secretary for
Security and Justice in March 2013.
COA staff have to check the private quarters at least four times per year. The Schedule
of Requirements also sets separate requirements for the toilet areas, shower areas and
kitchens, rec rooms and so on. In the area of fire safety, the Accommodation
Department of COA is responsible for the central control.
Other bodies such as Amnesty International have also published reports on the quality
of accommodation and recommendations for improvement.
The Central Agency for Reception of Asylum Seekers are responsible for implementing

1029

AIDA - Asylum Information Database, "Country Report - The Netherlands", (January 2015), Accessed 23 April 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_netherlands_thirdupdate_final.pdf p. 52.

1030

Uniya - Jesuit Social Justice Centre, "Overview of the Netherlands Asylum System", Accessed 15 July 2015, Available at:
http://www.uniya.org/research/pdf/netherlands_res.pdf p. 4.

1031

EMN Focused Study 2013, "The Organisation of Reception Facilities for Asylum Seekers in Different Member States - The Netherlands", Accessed
15 July 2015, Available at: http://ec.europa.eu/dgs/home-affairs/what-we-do/networks/european_migration_network/reports/docs/emnstudies/19.netherlands_national_report_reception_facilities_final_en.pdf p. 15.
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any recommendations.
4.10

Is there a process for people who want to complain

In all asylum seekers' centres, occupants are asked about the liveability, safety and

about the asylum accommodation/financial support
they have received? Which body administers it?

living conditions, the way they are treated by staff and the written and oral provision of
information. Each asylum seeker over the age of 18 receives an invitation for this

What is their relationship to the organisations
providing asylum accommodation/financial

survey.

support? How often is the complaints process

The Central Agency for Reception of Asylum Seekers administers the surveys which is

used? What is the outcome?

the same body that provides the accommodation and financial support.

1032

The questions and statements are available in eight languages.

There is a procedure through which asylum seekers can complain about their treatment
in detention. This is under the Custodial Institutions Act and the Border Regime
Facilities Code. Complaints, which are based on these acts/codes, will be reviewed by
a special Commission, not by a Court. Alternatively asylum seekers can add a
complaint on to their existing appeal against detention, which is heard in court by a
1033
judge, under article 93 Aliens Act 2000.
4.11

1034

Do people have access to free healthcare during

General right to healthcare

their asylum claim? What are the criteria? Do
refused asylum seekers have access to free

The Central Agency for Reception of Asylum seekers is responsible for the provision of

healthcare while they remain in the country? Do
they have difficulty accessing healthcare?

health care in the reception centres. In principle, the health care provided to asylum
seekers should be in line with the Dutch regular health care. As any other person in the

1032

EMN Focused Study 2013, "The Organisation of Reception Facilities for Asylum Seekers in Different Member States - The Netherlands", Accessed
15 July 2015, Available at: http://ec.europa.eu/dgs/home-affairs/what-we-do/networks/european_migration_network/reports/docs/emnstudies/19.netherlands_national_report_reception_facilities_final_en.pdf p. 15.

1033

Detention in Europe, "The Netherlands - Legal Grounds for Detention", (22 March 2011), Accessed 23 April 2015, Available at:
http://www.detention-in-europe.org/index.php?option=com_content&view=article&id=157&Itemid=190.

1034

AIDA - Asylum Information Database, "Country Report - The Netherlands", (January 2015), Accessed 23 April 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_netherlands_thirdupdate_final.pdf p. 51.
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Netherlands, an asylum seeker can visit a family doctor/general practitioner, midwife or
hospital.

1035

The Health Centre for Asylum seekers (Gezondheids-centrum

Asielzoekers) is the first contact for the asylum seeker in case of health issues.
Asylum seekers have access to basic healthcare. This includes inter alia,
hospitalisation, consultations of a general practitioner, physiotherapy, dental care (only
in extreme cases) and consultations with a psychologist.
Exceptions
In the family housing location (Gezinslocatie, GL) the health care for the adults is only
accessible in extreme cases (a medical emergency). This is the same for other asylum
seekers who no longer have a right to reside in the Netherlands (rejected asylum
1036

seekers and irregular migrants).
For this group problems can arise if there is a
medical problem but no emergency.
4.12

Are people allowed to work while they are claiming
asylum? What are the criteria? When are people

Right to work

given access to the labour market? Are they

asylum seekers, in practice, it is extremely hard for an asylum seeker to find a job.
Employers are not eager to contract an asylum seeker due the administrative hurdles

allowed to work in any job or to be self-employed?

Despite the fact that Dutch legislation provides for access to the labour market to

and the supply on the labour market.

1037

The Aliens Labour Act and other regulations lay down the rules regarding access to the
labour market for asylum seekers. Despite having the right to work, asylum seekers
can only work limited time, namely maximum 24 weeks each 12 months.

1035

Article 9 section 1, sub e of the 2005 Regulation on Benefits for Asylum Seekers.

1036

2000 Aliens Act, Art. 10.

1037

AIDA - Asylum Information Database, "Country Report - The Netherlands", (January 2015), Accessed 23 April 2015, Available at
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_netherlands_thirdupdate_final.pdf p. 49.

REFUGEE & ASYLUM PROCESSES  October 2015

DLA Piper  383

BENCHMARK 4 - ADEQUATE SUPPORT AND ACCOMMODATION
Criteria
Before the asylum seeker can start working, the employer must request an
employment-licence for asylum seekers (tewerkstellingsvergunning).
To acquire an employment-licence the asylum seeker must fulfil certain conditions:
a)

1038

the asylum application has been lodged at least six month before and is still
pending for a (final) decision;

b)

the asylum seeker is staying legally in the Netherlands on the basis of Article 8,
under f or h of the Aliens Act;

c)

the asylum seeker is provided reception conditions as they come within the
scope of the 2005 Regulation on Benefits for Asylum Seekers, the regulation
on reception for asylum seekers, or under the responsibility of NIDOS;

d)

the asylum seeker does not exceed the maximum time limit of employment (24
weeks per 12 months);

e)

the intended work is conducted under general labour market conditions; and

f)

the employer submits a copy of the W-document (identity card).

The procedure to apply for an employment- license should not take longer than 5
1039

weeks.

Implications
If the asylum seeker stays in the reception facility arranged by the Central Agency for
the reception of asylum seekers, they should contribute a certain amount of money to
the accommodation costs. This depends on how much they have earned and it can

1038

AIDA - Asylum Information Database, "Country Report - The Netherlands", (January 2015), Accessed 23 April 2015, Available at
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_netherlands_thirdupdate_final.pdf p. 49.

1039

Aliens Labour Act, Art. 6.
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never exceed the economic value of the accommodation facilities. Besides that, the
financial allowance can be withdrawn. Asylum seekers are also allowed to do
1040

internships or voluntary work.
4.13

Are there any restrictions to freedom of movement
for people claiming asylum?

Different types of centre have different restrictions on freedom of movement:
Asielzoekerscentrum, "AZC" (Open)
The asylum seeker who is residing in an AZC ('open reception centre for asylum
seekers) is barely restricted in his freedom of movement. AZC's are so-called open
centres. This entails that asylum seekers are free to go outside if they please.
1041

However, there is a weekly duty to report (meldplicht).
report twice, the reception conditions can be withdrawn.

If the asylum seeker fails to

Vrijheidsbeperkende locatie, "VBL" (restricted) or Gezinslocatie, "GL" (family)
Those living in restricted centres are not detained but their freedom is restricted. They
are not allowed to leave the borders of the municipality. This is not really checked by
the authorities but the failed asylum seekers have to report six days a week (except
Sunday) so in practice it is hard to leave the municipality.
1043
reporting could be a fine or even criminal detention.

1042

The penalty for not

Central Reception Location ("COL")
This is a detention centre which asylum seekers are not permitted to leave.

1040

AIDA - Asylum Information Database, "Country Report - The Netherlands", (January 2015), Accessed 23 April 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_netherlands_thirdupdate_final.pdf p. 49.

1041

Article 19, para 1, sub e 2005 Regulation on Benefits for Asylum Seekers.

1042

Based on Article 56 juncto 54 2000 Aliens Act.

1043

2000 Aliens Act, Article 108.
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4.14

What provision is made for people who are refused

In theory, reception facilities can be withdrawn or refused if an asylum seeker has

asylum accommodation/financial support? Is this
the same for families / singles etc.? What happens

resources of their own. In practice, this rarely happens as there are no under capacity
1044
or overcrowding issues.

to these people in practice?
All asylum seekers in the (first) asylum procedure have the right to reception and the
basic facilities.

1045

Asylum seekers may also lose their right to reception in some

circumstances, for example when they misbehave badly and are declared undesirable
aliens. It is unclear what happens to asylum seekers in these instances.
4.15

What other kinds of advice/information are asylum-

Asylum seekers who are identified as having psychological problems, following an

seekers able to access if they have problems
relating to, for example, health, mental health,

assessment by Medifirst, will be accommodated in a special clinic where help is
1046
available.

housing, education, children, being victims of
crime?

According to Dutch law education is mandatory for every child under 18, including
1047
asylum seekers.
Every Centre for asylum seekers ("AZC") has contacts and
arrangements with an elementary school nearby. According to the 2005 Regulation on
1048
benefits for asylum seekers,
the Central Organ for Reception of Asylum Seekers
1049
("COA") provides access to educational programmes for adults at the AZC.

1044

AIDA - Asylum Information Database, "Country Report - The Netherlands", (January 2015), Accessed 23 April 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_netherlands_thirdupdate_final.pdf p. 46.

1045

COA, "Asylum Seekers", Accessed 23 April 2015, Available at: https://www.coa.nl/en/asylum-seekers.

1046

Propersona Website, Available at:
http://www.propersona.nl/Locaties/?id=9&Phoenix,%20kliniek%20voor%20vluchtelingen%20en%20asielzoekers%20met%20psychische%20proble
men (In Dutch)

1047

Leerplichtwet 1969. Article 3 (The act on compulsory school attendance).

1048

Regulation on Benefits for Asylum Seekers, Article 9.3.

1049

AIDA - Asylum Information Database, "Country Report - The Netherlands", (January 2015), Accessed 23 April 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_-_netherlands_thirdupdate_final.pdf p. 50.
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A part of the information provision to asylum seekers is organised by the COA in
cooperation
with partners, such as the Municipal Health Service, Youth Healthcare and the Dutch
Refugee Council.

1050

The Dutch Council for Refugees is available throughout the

asylum process and beyond. They provide advice and information to asylum seekers
1051
on matters such as finding a job and education.
They also run a variety of projects
for refugees.

1052

RELEVANT LEGISLATION
Aliens Act 2000 - http://www.legislationline.org/documents/id/4680 (English)
Aliens Circular 2000 - http://wetten.overheid.nl/BWBR0012289/geldigheidsdatum_05-02-2013 (Dutch only)
Aliens Decree 2000 - http://wetten.overheid.nl/BWBR0011825/volledig/geldigheidsdatum_21-02-2013 (Dutch only)
Aliens Regulation 2000 - http://wetten.overheid.nl/BWBR0012002/geldigheidsdatum_21-02-2013 (Dutch only)
Aliens Labour Act - http://www.refworld.org/pdfid/540810b54.pdf (Dutch only)
Asylum Procedures Directive - http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2005:326:0013:0034:EN:PDF (English)
Border Regime Facilities Code - http://wetten.overheid.nl/BWBR0005848/geldigheidsdatum_21-02-2013 (Dutch only)
Central Agency Act for the Reception of Asylum Seekers - http://wetten.overheid.nl/BWBR0006685/geldigheidsdatum_21-02-2013(Dutch only)
Custodial Institutions Act
General Administrative Law Act - http://www.rijksoverheid.nl/documenten-en-publicaties/besluiten/2006/06/21/engelse-tekst-awb.html (English)
Legal Aid Act - http://www.legalaidreform.org/national-legal-aid-systems/national-legal-aid-systems-by-country/item/86-legal-aid-system-in-

1050

EMN Focused Study 2013, "The Organisation of Reception Facilities for Asylum Seekers in Different Member States - The Netherlands", Accessed
15 July 2015, Available at: http://ec.europa.eu/dgs/home-affairs/what-we-do/networks/european_migration_network/reports/docs/emnstudies/19.netherlands_national_report_reception_facilities_final_en.pdf p. 24.

1051

VluchtelingenWerk Nederland, "Educatie over Vluchtelingen", Accessed 15 July 2015, Available at: http://www.vluchtelingenwerk.nl/wat-wijdoen/educatie (In Dutch).

1052

VluchtelingenWerk Nederland Website, Available at: http://www.vluchtelingenwerk.nl/wat-wij-doen/onze-projecten (In Dutch).

REFUGEE & ASYLUM PROCESSES  October 2015

DLA Piper  387

RELEVANT LEGISLATION
netherlands (English)
Police Act 1999
Regulation on Benefits for Asylum Seekers 2005 - http://www.refworld.org/pdfid/540810b54.pdf (Dutch only)
Sworn Interpreters and Translators Act 2007 - http://www.bureaubtv.nl/en/pdf/Sworn%20Interpreters%20and%20Translators%20Act.pdf
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NEW ZEALAND
GENERAL
0.1

How many asylum claims are there per year?

1053

In 2014 there were 288 asylum claims.
have been around 300 claims per year.

On average, over the past 5 years, there

In addition to receiving asylum seekers' claims; each year New Zealand accepts 750
refugees as part of an agreement with the United Nations High Commissioner for
Refugees. Their refugee status is previously authenticated by the UNHCR.
0.2

1054

What percentage are allowed /refused at first
instance and allowed/refused on appeal, by

Of the 288 claims in 2014, 26.4% (78) were approved.

nationality?

In 2014, the top five nationalities of claimants which were accepted were:
•

Syria (12);

•

China (9);

•

Iraq (9);

•

Turkey (8); and

•

Palestine (5).

1055

Statistics for the appeal process are not available.
0.3

What are the most prevalent nationalities in the

In 2014, the most prevalent nationalities of claims received were:

1056

1053

The Refugee and Protection Unit, "Refugee Status Branch Statistics", (June 2015), Accessed 4 August 2015, Available at:
http://www.immigration.govt.nz/NR/rdonlyres/00CBC69E-AB63-4C2A-876C-6A1BE7AFA2E8/0/refugeeandprotectionstatusstatisticspack.pdf

1054

The Refugee and Protection Unit, "Refugee Status Branch Statistics", (June 2015), Accessed 4 August 2015, Available at:
http://www.immigration.govt.nz/NR/rdonlyres/00CBC69E-AB63-4C2A-876C-6A1BE7AFA2E8/0/refugeeandprotectionstatusstatisticspack.pdf

1055

The Refugee and Protection Unit, "Refugee Status Branch Statistics", (June 2015), Accessed 4 August 2015, Available at:
http://www.immigration.govt.nz/NR/rdonlyres/00CBC69E-AB63-4C2A-876C-6A1BE7AFA2E8/0/refugeeandprotectionstatusstatisticspack.pdf

1056

The Refugee and Protection Unit, "Refugee Status Branch Statistics", (June 2015), Accessed 4 August 2015, Available at:
http://www.immigration.govt.nz/NR/rdonlyres/00CBC69E-AB63-4C2A-876C-6A1BE7AFA2E8/0/refugeeandprotectionstatusstatisticspack.pdf
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GENERAL
asylum claims being received?

•

Fiji (29);

•

Sri Lanka (29);

•

Pakistan (24);

•

China (23); and

•

India (18).

BENCHMARK 1 - TIMELY ADVICE AND INFORMATION
1.1

Is there any legislative or policy power/obligation
on the state to provide publically funded advice and

The Immigration Act 2009 codifies New Zealand’s immigration-related obligations
under the 1951 Convention. It does not specifically set out that publicly funded advice

information about the asylum system to people

must be provided. Nevertheless government bodies are providing publicly funded

making an asylum claim?

information through implementation of the Act.
The Refugee and Protection Unit produces factsheets and videos to support quota
refugees, approved asylum seekers, and those approved under the Refugee Family
Support Category, who are settling in New Zealand.
The objectives are:
•

to provide information and advice based on the knowledge and experiences of
recently resettled refugees

•

to provide information about the reality of living in New Zealand to help manage
expectations pre-arrival

•
1.2

What are the eligibility criteria (if any) for accessing
this advice/information? (e.g. merits of claim,
means testing)

to assist refugees to settle into the community as quickly as possible.

1057

There is no eligibility criteria, all the information is free to access online or can be
accessed in person through the citizens advice bureau.

1057

Immigration New Zealand, "The Refugee and Protection Unit", (4 February 2015), Accessed 4 August 2015, Available at:
http://www.immigration.govt.nz/migrant/general/generalinformation/refugee-protection/?CSRT=7676560664010602933
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1.3

1.4

At which stages of the asylum process are people

The government has prepared several fact sheets about asylum and immigration,

eligible for asylum advice/information?

which are available online to view at any stage of the process. Information can also be
obtained in person at the community law centres and citizens advice bureau.

What proportion of people claiming asylum access

N/A.

asylum advice/information (i) prior to their asylum
interview (ii) for an asylum appeal?
1.5

How is asylum advice/information funded? What
body administers the funds? What is its

Asylum advice and information is funded by the government through the government
department, Ministry of Business, Innovation and Employment.

relationship to the body making asylum decisions?
What is the budget for providing asylum
advice/information?

A sub department known as The Refugee Status Branch ("RSB") handles claims. This
department employs Refugee Protection Officers ("RPOs") who make the asylum
decisions.
Refugee and protection claims that are declined by RPOs may generally be appealed
to the Immigration and Protection Tribunal. ("Tribunal") who are an independent
tribunal and part of the Ministry of Justice.

1.6

Which organisation(s) provide asylum
advice/information?

The Refugee Protection Unit and the Ministry of Business, Innovation and Employment
have several websites with free information available about the process. Information
can also be obtained at the community law centres and citizens advice bureau.

1.7

How is this advice/information provided? (e.g. faceto-face advice, telephone advice, group sessions
etc.)

This information is available to read online or it can be obtained face to face at the
citizens advice bureau and community law centres.

1.8

Is the provision of advice/information proactive
(and designed to assist people to be prepared for
the process) or reactive (at the point they have a

The advice is proactive. The information prepared is designed to prepare people for the
process. The advice also gives suggestions on finding a representative to go through
the process of asylum and also details how to obtain a lawyer through legal aid.

problem and only focussed on that problem)?
1.9

Who monitors the quality of asylum
advice/information? How is the quality of asylum
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1.10

advice/information monitored? Who is responsible

process has been issued with a practising certificate by the New Zealand Law Society

for ensuring the implementation of

or if an Immigration Advisor has been appointed, applicants are advised to check the

recommendations about the quality of asylum
advice/information?

register of licenced advisors to ensure the person advising them is registered.

Is there a process for people who want to complain
about the asylum advice/information they have

Complaints can be addressed to the Immigration Advisers Authority directly. The
Authority is responsible for licensing immigration advisers, receiving complaints and

tried to access/have received? Which body

taking action against those giving immigration advice without a licence. This is the

administers it? What is their relationship to the
organisations providing asylum advice/information?

direct overseeing body of the organisations providing advice.

How often is the complaints process used? What is
the outcome?

BENCHMARK 2 - ACCESS TO QUALITY LEGAL ADVICE AND REPRESENTATION
2.1

Is there a role for a legal representative in the
asylum determination process?

Yes, the government advice informs asylum seekers that they can have a
1058
representative who is a lawyer or an immigration advisor.

2.2

Is there any legislative or policy power/obligation
on the state to provide publically funded legal

Legal aid is available
to employ a lawyer to be a representative in the process.
However no funding is available to employ an immigration advisor which requires a fee.

1059

advice/representation to people making an asylum
claim?
2.3

What are the eligibility criteria (if any) for accessing
asylum legal advice/representation? (e.g. merits of
claim, means testing)

Legal aid can be applied for on a means testing basis for a representative. Individuals
earning less than $22,366 per annum are eligible. Applicants with a spouse or one
1060
dependent child earning less than $35,420 per annum are eligible for legal aid.

1058

Immigration New Zealand, "Refugee Status Branch", (7 July 2015), Accessed 4 August 2015, Available at:
http://www.immigration.govt.nz/branch/RSBHome/default.htm.

1059

Section 5, Legal Services Regulations 2011, Available at: http://www.legislation.govt.nz/regulation/public/2011/0144/latest/DLM3743615.html.

1060

Section 5, Legal Services Regulations 2011, Available at: http://www.legislation.govt.nz/regulation/public/2011/0144/latest/DLM3743615.html.
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A fee must be paid to have the benefit of an Immigration Advisor. Other means of
accessing advice are free and there are no criteria.
2.4

At which stages of the asylum process are people

Representation and advice are immediately available at the start of the process.

eligible for asylum legal advice/representation?
2.5

What proportion of people claiming asylum access
asylum legal advice/representation (i) prior to their

N/A.

asylum interview (ii) for an asylum appeal?
2.6

What kinds of legal work are included (e.g. witness
statements, representation etc.) and what is
excluded, either formally or in practice?

The legal work involved includes advising on the written statement of application,
attending the interview with the RPO with the asylum seeker and making any additional
submissions and statements following that meeting.

2.7

How is it funded? What body administers the

Once legal aid has been obtained, this is funded by the government through the

funds? What is its relationship to the body making
asylum decisions? What is the budget for providing

Ministry of Justice.

asylum legal advice/representation? How much of
a legal representative’s time does the budget allow

The Ministry of Justice is a separate body to the Refugee Status branch (the body that

for?

make the initial decision on asylum,) but the Ministry of Justice oversees the Appeals
Tribunal where rejected claims from the Refugee Status branch can be brought.
The budget for legal aid has not been sub-divided into categories, therefore there is no
specific budget exists for providing Asylum advice.

2.8

Which organisation(s) provide asylum legal advice

Persons who are authorised to provide legal advice on asylum are:

/information? What qualifications are required for
people to provide asylum legal advice/information?

•

Lawyers with a current New Zealand practising certificate;

•

Members of Parliament and their staff who provide immigration advice as part

Who regulates this?

of their jobs;
•

Government employees who give immigration advice as part of their jobs; and

•

Volunteers at Community Law Centres or Citizens Advice Bureaux.

Aside from the Lawyers, such persons are not required to have any qualifications apart
from a familiarity with the process.
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2.9

Who monitors the quality of asylum legal
advice/information? How is the quality of asylum
legal advice/representation monitored? Who is

The immigration advisors who work for the government department Immigration New
Zealand ("INZ") are monitored by the Immigration Advisors Authority ("IAA") who issue
a licence to the advisor. The IAA monitors the advisors and deals with any complaints

responsible for ensuring the implementation of
recommendations about the quality of legal advice

made against them.

and representation?

The law society monitors any complaints made against lawyers. The Ministry of
Business, Innovation and Employment oversees the other advisory bodies.

2.10

Is there a process for people who want to complain
about the asylum legal advice/representation they

Immigration New Zealand, a sub department of the Ministry of Business, Innovation
and Employment, accepts all queries and complaints.

have received? Which body administers it? What is
their relationship to the organisations providing
asylum legal advice/representation? How often is
the complaints process used? What is the
outcome?

BENCHMARK 3 - ACCURATE AND TIMELY DECISIONS
3.1

3.2

Has the country signed the 1951 Refugee
Convention? How is the 1951 Convention

Yes, the Immigration Act 2009 incorporates and codifies into New Zealand law the
1951 United Nations Convention Relating to the Status of Refugees ("Refugee

incorporated into legislation/policy?

Convention") and the 1967 Protocol Relating to the Status of Refugees.

Which body is responsible for administering the
asylum process? What is their relationship to the

Immigration New Zealand is the government body which handles all immigration
related activities in New Zealand. Immigration New Zealand is a sub department of the

body responsible for border enforcement? What is
relationship to body responsible for other forms of

New Zealand Ministry of Business, Innovation and Employment.

immigration?

The body that administers the asylum process is the Refugee Branch of Immigration
New Zealand, known as the Refugee Status Branch.

The New Zealand Customs Service performs duties related to law enforcement
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including border guard duties. It is also a governmental body but has no relationship
with the Refugee Status Branch.
3.3

Is there an inquisitorial or adversarial system for
deciding asylum claims? Or mixed (and if so how)?

Claims for asylum in New Zealand are assessed at first instance by designated
Refugee and Protection Officers.

3.4

Can people be removed while their asylum claim is

People cannot be removed while their asylum claims is being processed.

1061

being decided?
3.5

Are there any admissibility procedures or are all
those asylum claims that are lodged (and not
withdrawn by the applicant) heard?

The procedure is that the asylum seeker must complete a Confirmation of Claim to
Refugee and Protection Status in New Zealand Form. Once this claim has been
submitted it is the policy of the Refugee Status Branch to acknowledge that the claim
has been received the next day.
All applications made in this manner are heard.

3.6

Is there a statutory or policy time limit for how
quickly parts of the asylum process are conducted?
Is there flexibility in this if requested by the

There is a policy that the asylum seeker should know the outcome of their claim within
1062
20 weeks.
All cases are heard on the same basis and particular cases are not
expedited.

applicant? Is this the same for all claims? Are
particular cases expedited e.g. vulnerable cases,
those considered easy to grant/refuse?
3.7

How and where do people lodge an asylum claim?

Refugee and protection claims may be made in person or in writing to the Refugee
Status Branch. Claims may be made by signaling an intention to claim to a delegate of
the Department (Ministry of Business, Innovation and Employment) including an
immigration officer, a refugee and protection officer, a customs officer or a police
constable.

1061

Immigration New Zealand, "Claiming Refugee and Protection Status in New Zealand", (June 2015), Accessed 4 August 2015, Available at:
http://www.immigration.govt.nz/NR/rdonlyres/E809F05F-60EF-4483-9272-92B0EACDB440/0/claimingrefugeeandprotectionstatusinnewzealand.pdf
p. 3.

1062

Immigration New Zealand, "Claiming Refugee and Protection Status in New Zealand", (June 2015), Accessed 4 August 2015, Available at:
http://www.immigration.govt.nz/NR/rdonlyres/E809F05F-60EF-4483-9272-92B0EACDB440/0/claimingrefugeeandprotectionstatusinnewzealand.pdf.
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3.8

How is the substance of an asylum claim conveyed

The asylum claim is first made on paper by completing a confirmation of claim form.

to the asylum decision maker? (e.g. on paper, an
asylum interview)

After this has been acknowledged a further written statement is submitted to the
Refugee Status Branch outlining the details of their claim. Following this an interview
takes place with a refugee protection office. Following the interview, the RPO issues a
report for comment to the asylum seeker and/or their representative who then have the
opportunity to submit final written submissions. The claim is then decided. The decision
is communicated in writing to the asylum seeker (or their representative as
appropriate).

3.9

In practice, how long do people wait between
having lodged an asylum claim and conveying the

The interview part of the process generally takes place 4 weeks from the claim being
lodged.

substance of their case to the decision maker?
3.10

In practice, how long do people wait between
having lodged an asylum claim and receiving a

1063

20 weeks.

decision on their claim?
3.11

Is there a right of appeal against a refusal of
asylum? How long do people have to lodge an

Declined claims may be appealed to the Immigration and Protection Tribunal. If an
asylum seeker makes a refugee or protection claim when already subject to

appeal? Is an appeal heard in person or on the
papers? Is it public?

deportation action, the deportation process is halted pending a determination by the
Refugee Status Branch.
The asylum seeker must lodge an appeal within two weeks of their claim being
declined. The appeal process takes place with the tribunal but happens through a
private interview.

3.12

In practice, how long do people wait between
having an initial decision refused and having a

There is no set time frame for the time period between the appeal being lodged and
heard.

decision on their appeal?
3.13

Is there any provision for re-opening a case

Yes, for a subsequent claim to be considered after refusal after an appeal there are

1063

Immigration New Zealand, "Claiming Refugee and Protection Status in New Zealand", (June 2015), Accessed 4 August 2015, Available at:
http://www.immigration.govt.nz/NR/rdonlyres/E809F05F-60EF-4483-9272-92B0EACDB440/0/claimingrefugeeandprotectionstatusinnewzealand.pdf.

REFUGEE & ASYLUM PROCESSES  October 2015

DLA Piper  396

BENCHMARK 3 - ACCURATE AND TIMELY DECISIONS
refused on appeal if new information comes to
light?

certain threshold criteria. The RPO must be satisfied that:
•

there has been a significant change in circumstances material to the claim
since the previous claim was determined; and

•

the change in circumstances was not brought about by the asylum seeker (1)
acting otherwise than in good faith; and (2) for a purpose of creating grounds
for recognition as a refugee or protected person.

3.14

What forms of protection are available (asylum,
subsidiary protection, humanitarian protection)?
What is the rate at which asylum decisions are
granted at (i) initial decision (ii) appeal, by
nationality? What is rate at which subsidiary status
and humanitarian status are granted at (i) initial
decision (ii) appeal, by nationality?

There are two forms of protection:
1.

Recognition as a Refugee; and

2.

Recognition as a Protected Person.

A refugee is defined by the Refugee Convention, as amended by the 1967 Protocol, as
a person who:
•

“owing to well-founded fear of being persecuted for reasons of race, religion,
nationality, membership of a particular social group or political opinion, is
outside the country of his nationality and is unable, or owing to such fear, is
unwilling to avail himself of the protection of that country; or

•

who, not having a nationality and being outside the country of his former
habitual residence, is unable or, owing to such fear, is unwilling to return to it.”

To be recognised as a refugee in New Zealand a person needs to demonstrate that the
Refugee Convention definition of a refugee applies to them.
New Zealand is also a signatory to the Convention Against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment and the International Covenant on
Civil and Political Rights. To be recognised as a protected person in New Zealand you
must demonstrate substantial grounds for believing you would be in danger of being
subjected to:
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•

torture; or

•

arbitrary deprivation of life; or

•

cruel, inhuman or degrading treatment,

if deported from New Zealand.

1064

If you are recognised as a refugee or protected person, you are allowed to stay in New
Zealand. If you are not recognised as a refugee or protected person, you have to leave
1065
New Zealand.
3.15

Which body is responsible for deciding (i) an

(i) The asylum claim is decided by the Refugee Status Branch, a branch of the

asylum claim (ii) an asylum appeal and in each
case what is its relationship to the bodies listed in

government department INZ.

3.2?

(ii) The appeal is decided by the Immigration and Protection Tribunal who are an
independent Tribunal part of the Ministry of Justice.

3.16

What qualifications are required to be the person
who (i) decides an asylum claim (ii) decides an

N/A.

asylum appeal?

3.17

How is the quality of (i) asylum decisions (ii)
asylum appeals monitored and by whom? Who is

Decisions are not monitored specifically but there are accountability procedures
available such as the Ombudsmen who are responsible for monitoring and

responsible for ensuring the implementation of
recommendations (internally and externally)?

investigating government agencies. This includes those involved in the asylum seeker
decision making process.

1064

Immigration New Zealand, "Confirmation of Claim to Refugee and Protection Status in New Zealand", (June 2015), Accessed 4 July 2015, Available
at: http://www.immigration.govt.nz/NR/rdonlyres/7A7C7D25-FA00-4ED5-8A2B-A2449D07ABB3/0/INZ1071.pdf.
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Immigration New Zealand, "Claiming Refugee and Protection Status in New Zealand", (June 2015), Accessed 4 August 2015, Available at:
http://www.immigration.govt.nz/NR/rdonlyres/E809F05F-60EF-4483-9272-92B0EACDB440/0/claimingrefugeeandprotectionstatusinnewzealand.pdf
p. 3.
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3.18

Is there a fee for (i) lodging an asylum claim (ii)

There is no fee for lodging an asylum claim or making an appeal.

1066

making an appeal?
3.19

Do asylum seekers have a choice about the
gender of the person making their asylum decision/

No.

hearing their appeal/ interpreting?
3.20

Is child care available for people who need it while
they are (i) lodging their asylum claim (ii) conveying
the substance of their asylum claim (iii) having their

No, the guidance on the interview process makes it clear that it is the asylum seekers
responsibility to arrange child care for during the interview process.

asylum appeal heard?
3.21

Is there any legislative or policy power/obligation
on the state to provide publically funded

Interpretation services are provided for free by a telephone interpreting service called
Language Line. Any government agency can be contacted through Language Line.

interpreting services for people making an asylum
claim? For which parts of the asylum process (e.g.

The Refugee Status Branch provides an interpreter for free for the interview and RSB

at interviews with the decision making body, with

themselves monitor the interpreters.

legal representatives, at appeal hearings)? Who is
responsible for monitoring the quality of asylum
interpreting services? Who is responsible for
ensuring the implementation of recommendations
about asylum interpreting services?
3.22

Is there a process for people who want to complain
about the way (i) their asylum claim (ii) their asylum

Any complaints can be made directly to Immigration New Zealand. They are the
overseeing department of the Refugee Status Branch who deal with the applications.

appeal has been decided? Which body administers
it? What is their relationship to the organisations

Complaints over the appeals process can be addressed to the Ministry of Justice.

deciding asylum claims/hearing asylum appeals?
How often is the complaints process used? What is

It is not clear how often this process occurs and what the outcome may be.

the outcome?

1066

Immigration New Zealand, "Confirmation of Claim to Refugee and Protection Status in New Zealand", (June 2015), Accessed 4 July 2015, Available
at: http://www.immigration.govt.nz/NR/rdonlyres/7A7C7D25-FA00-4ED5-8A2B-A2449D07ABB3/0/INZ1071.pdf
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3.23

Are asylum seekers detained at any point in the

Asylum seekers can be detained in either a low security immigration facility or at a

asylum process? What are the criteria? How many
are detained? Where are they detained? Who

corrections facility.

operates the places of detention? Who is
responsible for the decision to detain? Is there any

The Immigration Act 2009 (s. 310) provides that police can detain a foreign national if

legislative/policy time limit on the detention of

he/she is: a) denied entry into the country at an airport and awaiting deportation; b) not
carrying proper identification documents; c) suspected of constituting a threat or risk to

asylum seekers? Is there automatic oversight of
the decision to detain?

security; or d) has breached residence and reporting requirements. Further, if a foreign
national has a false, fraudulent, or expired visa, has had their refugee status cancelled,
or is deemed a threat to security, they are liable for deportation and can also be
detained (s. 154-163, IA 2009).
In addition to these grounds, the Immigration Amendment Act 2013 introduced new
stipulations in the Immigration Act that expand the state’s detention powers. S. 317a of
the amended Immigration Act provides that an immigration officer “may” make an
application to judicial authorities for a “mass arrival warrant” authorising “the detention
… of the members of a mass arrival group” of more than 30 people. The Act provides a
number of criteria to help officials determine whether such a warrant is required,
including whether it is necessary “to effectively manage the mass arrival group”; “to
manage any threat or risk to security”; “to uphold the integrity or efficiency of the
immigration system”; or “to avoid disrupting the efficient functioning of the District
1067
Court.”

3.24

What are the entitlements attached to a positive

Recognition as a refugee or protected person means that they are allowed to stay in

grant of asylum? What are the entitlements
attached to forms of subsidiary protection and

New Zealand. They can apply to the nearest Visa Branch of INZ if they wish to apply
for a temporary entry class visa or a permanent resident visa. They will receive further

humanitarian protection?

information from RSB about residence visa applications and settling in New Zealand.

1067

Global Detention Project, "New Zealand Detention Profile", (February 2014), Accessed 4 August 2015, Available at:
http://www.globaldetentionproject.org/countries/asia-pacific/new-zealand/introduction.html.
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Adults who are recognised as refugees or protected persons will first be granted work
visas. School-aged children will generally be granted student visas, which allow study
at any primary and/or secondary school. Dependent children who are not in school will
be granted a visitor visa. They can then apply for a permanent resident visa. A
residence visa can take time to process and is a separate and additional step. Refugee
or protection status does not guarantee a residence visa.

BENCHMARK 4 - ADEQUATE SUPPORT AND ACCOMMODATION
4.1

Is there any legislative or policy power/obligation
on the state to provide publically funded
accommodation and financial support to people

There is no policy for providing accommodation. The 'services for asylum seekers'
information detailed on the INZ website suggests details of where asylum seekers may
obtain rental accommodation.

making an asylum claim?
Quota refugees are taken into a Refugee Resettlement Centre in Mangaree.
Financial support is potentially possible under certain criteria.
4.2

What are the eligibility criteria (if any) for accessing
asylum accommodation/financial support? (e.g.
merits of claim, means testing)

Financial support may only be obtained if the asylum seeker already has a valid and
current visa. Then they may be eligible to receive an Emergency Benefit from Work
and Income while the refugee and protection claim is being processed.

4.3

At which stages of the asylum process are people

N/A.

eligible for asylum accommodation/financial
support? (e.g. until an initial asylum decision is
made, when appealing the refusal of an initial
decision, when an appeal is refused, when a case
is reopened due to new information)
4.4

What proportion of people claiming asylum have
access to asylum accommodation/financial support

N/A.

(i) until their initial decision (ii) until their asylum
appeal (iii) when their asylum appeal has been

REFUGEE & ASYLUM PROCESSES  October 2015

DLA Piper  401

BENCHMARK 4 - ADEQUATE SUPPORT AND ACCOMMODATION
refused (iv)when their case has been reopened
due to new information?
4.5

How is it funded? Which body administers the
funds? What is its relationship to the body making

The financial benefits which are only available to those already in possession of a visa
are government funded through the benefits system.

asylum decisions? What is the budget for providing
asylum accommodation/financial support? Who
sets the rate of financial support provided? Is the
rate of financial support linked to inflation or
reviewed annually against other criteria?
4.6

Which organisation(s) provide asylum
accommodation/financial support?

Accommodation/financial support is not provided.

4.7

How is accommodation provided? (e.g. in a centre,
in the community, ‘no-choice’ dispersal, able to live
with contacts / community etc.) How much are

Accommodation is not provided.

people moved around?
4.8

How is financial support provided? (e.g. cash,
payment card, vouchers)

Benefits are provided in cash but must be paid into a bank account.

4.9

Who monitors the quality of asylum

As no accommodation or basic financial support is provided, there is no monitoring.

accommodation/the provision of financial support?
How is the quality of asylum
accommodation/provision of financial support
monitored? Who is responsible for ensuring the
implementation of recommendations?
4.10

Is there a process for people who want to complain
about the asylum accommodation/financial support

There is no process for this.

they have received? Which body administers it?
What is their relationship to the organisations
providing asylum accommodation/financial
support? How often is the complaints process
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used? What is the outcome?
4.11

Do people have access to free healthcare during

No, New Zealand does not have a free public health system, they have a subsidised

their asylum claim? What are the criteria? Do
refused asylum seekers have access to free

system. Asylum seekers are eligible for this and the cost of visiting a doctor depends
on your age, location and personal circumstances. It is free for children under 6.

healthcare while they remain in the country? Do
they have difficulty accessing healthcare?
4.12

Are people allowed to work while they are claiming
asylum? What are the criteria? When are people
given access to the labour market? Are they

People are only allowed to work if they have been issued a work visa but they can work
whilst their claim is being processed if they have this visa.

allowed to work in any job or to be self-employed?

The following criteria apply to those hoping to gain a work visa;
•

be in good health and of good character;

•

have a passport that is valid for at least three months past the date you are to
leave New Zealand; and

•

be genuine in wanting to work in New Zealand.

4.13

Are there any restrictions to freedom of movement
for people claiming asylum?

No, as long as they remain in New Zealand whilst their application is being processed
and keep in contact with the RPO about any change in address.

4.14

What provision is made for people who are refused
asylum accommodation/financial support? Is this

There are no provisions for this.

the same for families / singles etc.? What happens
to these people in practice?
4.15

What other kinds of advice/information are asylum-

The following support agencies are available for advice and guidance on these issues:

seekers able to access if they have problems
relating to, for example, health, mental health,

Refugee Health Screening Service: free public health screening.

housing, education, children, being victims of
crime?

Auckland Refugee Council Incorporated: provides accommodation finding services and
support services for asylum- seekers.
Refugee Council of New Zealand: a national organisation which provides advice,
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information and assistance to asylum-seekers.
Auckland Regional Migrant Service: provides information and advice, referral to other
community groups and organisations for support.
Refugees As Survivors: offers counselling and/or body therapy for victims of torture.
Community Law: provides free initial legal help to resolve legal problems.
Citizens Advice Bureau: provides free information, advice and support.

RELEVANT LEGISLATION
Immigration Act 2009
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NORWAY
GENERAL
0.1

How many asylum claims are there per year?

The Norwegian Directorate of Immigration ("UDI") has published the following statistics
regarding the total number of asylum applications lodged in Norway in recent years:
•

11,480 in 2014;

1068

•

11,983 in 2013;

1069

•

9785 in 2012;

1070

9053 in 2011.

1071

•

and

From January to September 2015 the total number of asylum applications lodged in
1072
Norway was 13,246.
0.2

What percentage are allowed /refused at first
instance and allowed/refused on appeal, by
nationality?

The UDI published statistics which provide information on those applications granted
and rejected on the ground of on asylum, humanitarian grounds and other
1073
protection.
In order to understand the various forms of protection which are
included within the statistics, please see the definitions of the terms contained in the

1068

UDI, "Asylum Applications Lodged in Norway by Citizenship and Month ", (2014), Accessed 19 March 2015, Available at:
http://www.udi.no/en/statistics-and-analysis/statistics/asylum-applications-lodged-in-norway-by-citizenship-and-month-2014/.

1069

UDI, "Asylum Applications Lodged in Norway by Citizenship and Month", (2013), Accessed 19 March 2015, Available at:
http://www.udi.no/en/statistics-and-analysis/statistics/asylum-applications-lodged-in-norway-by-citizenship-and-month-2013/.
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UDI, "Asylum Applications Lodged in Norway by Citizenship and Month", (2012), Accessed 19 March 2015, Available at:
http://www.udi.no/en/statistics-and-analysis/statistics/asylum-applications-lodged-in-norway-by-citizenship-and-month-2012/

1071

UDI, "Asylum Applications Lodged in Norway by Citizenship and Month", (2011), Accessed 19 March 2015, Available at:
http://www.udi.no/en/statistics-and-analysis/statistics/asylum-applications-lodged-in-norway-by-citizenship-and-month-2011/.

1072

UDI, "Asylym Applications Lodged in Norway by Citizenship and Month", (2015) Accessed 16 October 2015, Available at:
http://www.udi.no/en/statistics-and-analysis/statistics/asylsoknader-etter-statsborgerskap-og-maned-2015/.

1073

UDI, "Asylum Decisions by Citizenship and Outcome accessed", Accessed 31 March 2015, Available at: http://www.udi.no/en/statistics-andanalysis/statistics/asylum-decisions-by-citizenship-and-outcome-2014/.
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GLOSSARY to this report.
The UDI has published full lists of the number of applications allowed and refused at
first instance by every nationality for 2014 and 2015 (Jan-Sept). There are no published
statistics for applications accepted or refused on appeal.
There is a large number of different nationalities included within the statistics. For the
purposes of this report, the nationalities which submit the most applications for asylum
and other forms of protection in Norway, and the percentage of applications allowed
and refused (under asylum, humanitarian, other protection and UAM) at first instance
for each of those nationalities, is as follows:
Afghanistan
In 2015 (Jan – Sept)
62% accepted
38% rejected
In 2014:
52% accepted
48% rejected
Eritrea
In 2015 (Jan – Sept)
67% accepted
33% rejected
In 2014:
81% accepted
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19% rejected

Somalia
In 2015 (Jan-Sept)
37% accepted
63% rejected
In 2014:
53% accepted
47% rejected
Syria
In 2015 (Jan – Sept)
87% accepted
13% rejected
In 2014:
89% accepted
11% rejected
0.3

What are the most prevalent nationalities in the

The following nationalities made the most applications for asylum in Norway in the past

asylum claims being received?

few years:
2013
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Eritrea (3258 claims);

2.

Somalia (1694 claims);

3.

Syrian Arab Republic (856 claims); and
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4.

Afghanistan (726 claims).

1074

2014
1.

Eritrea (2882 claims);

2.

Syrian Arab Republic (1999 claims);

3.

Somalia (837 claims); and

4.

Afghanistan (579 claims).

1075

Between January - September 2015 the most prevalent nationalities making asylum
claims in Norway were:
1.

Syrian Arab Republic (4,453 claims);

2.

Eritrea (2,257 claims); and

3.

Afghanistan (2,043 claims).

1076

BENCHMARK 1 - TIMELY ADVICE AND INFORMATION
1.1

Is there any legislative or policy power/obligation
on the state to provide publically funded advice and

Obligation to provide guidance and assistance

information about the asylum system to people

obligation on the police to provide guidance in cases where a foreign national claims

Under section 82 of the Immigration Act 2008 ("Immigration Act"),

1077

there is an

1074

UDI, "Asylum applications lodged in Norway by Citizenship and Month (2013)", Accessed 16 October 2015, Available at:
http://www.udi.no/en/statistics-and-analysis/statistics/asylum-applications-lodged-in-norway-by-citizenship-and-month-2013/.

1075

UDI, "Asylum applications lodged in Norway by Citizenship and Month (2014)", Accessed 16 October 2015, Available at:
http://www.udi.no/en/statistics-and-analysis/statistics/asylum-applications-lodged-in-norway-by-citizenship-and-month-2014/.

1076

UDI, "Asylum applications lodged in Norway by Citizenship and Month (2015)", Accessed 16 October 2015, Available at:
http://www.udi.no/en/statistics-and-analysis/statistics/asylsoknader-etter-statsborgerskap-og-maned-2015/.

1077

Immigration Act 2008, Accessible at: https://www.regjeringen.no/en/dokumenter/immigration-act/id585772/.
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making an asylum claim?

refugee status. Under section 12 of the Public Administration Act of 1967 as
subsequently amended by Act of 1 August 2003 No.86 ("Public Administration
Act"),

1078

the police is obliged to provide guidance on the foreign national's rights to (i)

a representative, (ii) legal aid and (iii) make contact with his or her country's
representative, a representative of the UN High Commissioner for Refugees and a
Norwegian refugee organisation.
Under sections 17-20 of the Immigration Regulations 2009 ("Immigration
Regulations"),

1079

the police is obliged to assist a foreign national in making contact

with an independent organisation or a lawyer if the foreign national so wishes. The
Ministry of Justice has the power to establish free lawyer's services arrangements to
assist foreign nationals in rejection cases and when applying for a residence permit
under section 28 of the Immigration Act.
In cases where the UDI offers asylum seekers the services of a lawyer through a free
lawyer's service arrangement or in accordance with established "lawyer lists", the
foreign national may only utilise a lawyer other than the one that is offered when
compelled to by special reason and provided the case will not be delayed. If the foreign
national is already represented by a lawyer, that lawyer shall be utilised provided it
does not delay the case.
Funded advice
Generally, free legal advice is only available for rejection of asylum applications. There
is free legal representation available for Court review of decisions of the Immigration
Appeals Board. Apart from these narrow exceptions, there is no right or obligation on
the state to provide publically funded advice. It is therefore, fortunate for asylum

1078

Accessible at: http://app.uio.no/ub/ujur/oversatte-lover/data/lov-19670210-000-eng.pdf

1079

Immigration Regulations 2009, Accessible at: https://www.regjeringen.no/globalassets/upload/jd/dokumenter/forskrifter/immigration-regulations.pdf.
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seekers that a number of organisations exist which provide advice to refugees and
asylum seekers as discussed later.
Unaccompanied minors
According to sections 17-18 of the Immigration Regulations, unaccompanied asylumseeking minors (under the age of 18) have a right to free legal advice without means
testing during a reasonable period before the UDI makes a decision on the case.
1.2

What are the eligibility criteria (if any) for accessing
this advice/information? (e.g. merits of claim,

In accordance with section 92(1), (2) and (3) of the Immigration Act, foreign nationals
shall have a right to free legal advice without means testing in cases concerning

means testing)

rejection, expulsion and revocation of a permit or revocation of a residence document, .
However, in cases where free legal aid is provided without means testing, full or partial
recovery of the public authorities' outlay in connection with the legal aid may be
1080
demanded, provided the foreign national has the necessary financial capacity.
Where the Norwegian Immigration Appeals Board ("UNE")

1081

finds cause to raise the

question of such reimbursement, the matter shall be referred to the county governor
concerned who then decides whether reimbursement is to be provided.
1.3
1080

At which stages of the asylum process are people

1082

At the start of the process, asylum seekers are offered guidance and advice in

Immigration Act 2008, s. 92 paragraph 6.

1081

The UNE is an independent quasi-judicial Appeals Board that handles appeals of rejections by the UDI pursuant to the Immigration Act 2008. The
appeals UNE deals with appeals relating to: asylum, family migration, residence permits, deportation and citizenship and has more than one method
by which it can reach its decisions. Decisions can be reached at appeals board hearings with or without the appellant present. According to the UNE
website, most appeals board hearing are held with the applicant present. However, if the applicant and the UDI are in agreement about the facts of
the case, the appeals board can hold a hearing and decide the case without the applicant. Decisions made in individual cases cannot be reviewed
by the Ministry, Government or UNE's administration, but can be appealed through the regular judicial system. Further information about the UNE
and its role can be found at; http://www.une.no/om-oss/Information-in-foreign-languages/The-Norwegian-Immigration-Appeals-Board-UNE/ accessed
19/10/2015.

1082

Immigration Regulations Section 17-19 and Immigration Act 2008, s. 92.
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eligible for asylum advice/information?

accordance with section 82 of the Immigration Act detailed above at 1.1. However, as
mentioned above, a right to free legal aid in asylum cases generally does not
materialise until an asylum seeker's application for asylum has been rejected.

1.4

What proportion of people claiming asylum access
asylum advice/information (i) prior to their asylum
interview (ii) for an asylum appeal?

N/A.

1.5

How is asylum advice/information funded? What
body administers the funds? What is its
relationship to the body making asylum decisions?

Applications for free legal advice are decided and administered by the Norwegian
Ministry of Justice and Public Security.

What is the budget for providing asylum
advice/information?

Information does not appear to be available for the legal aid budget for providing
asylum advice and information. It is worth noting, however, that a recent study
published by the European Commission for the Efficiency of Justice found that Norway
had the largest budget allocated per inhabitant to legal aid in 2012. Therefore, it may
be inferred that the budget for asylum advice and information is larger than in other
1083
European countries.

1.6

Which organisation(s) provide asylum
advice/information?

Oslo Krisesenter provides help for women who have been abused. List of other
shelters in Norway.
Tel.: 22 48 03 80, www.krisesenter.com/medlemssentre.html
Selvhjelp for innvandrere og flyktninger ( SEIF ) provides practical help and guidance.
Tel.: 22 03 48 30, www.seif.no
ROSA provides practical help and information about assistance and protection for
victims of human trafficking.
Tel.: 22 32 11 60, www.rosa-help.no

1083

Michael Cross, The Law Society Gazette, "Norway tops European legal aid spending table" 9 October 2014, accessed on 21 October 2015,
available at: http://www.lawgazette.co.uk/news/norway-tops-european-legal-aid-spending-table/5043996.fullarticle.

REFUGEE & ASYLUM PROCESSES  October 2015

DLA Piper  411

BENCHMARK 1 - TIMELY ADVICE AND INFORMATION

The MiRA Centre works on questions related to equality for immigrant and refugee
women in Norway.
Tel.: 22 11 69 20, www.mirasenteret.no
The Equality and Anti-Discrimination Ombud (LDO) offers legal assistance and
documents the form and scope of discrimination in Norway.
Tel.: 23 15 73 00, www.ldo.no
Organisasjonen mot offentlig diskriminering (OMOD)
Tel.: 22 20 87 37, http://home.c2i.net/ourplace/
Norwegian Directorate of Immigration (UDI)
Tel.: 23 35 15 00, www.udi.no
Norwegian Organisation for Asylum Seekers (NOAS)
Tel.: 22 36 56 60, www.noas.no
Rosenhoff voksenopplæring
Tel.: 22 38 77 00
Kontoret for fri rettshjelp provides guidance by lawyers and certain types of legal aid at
no cost. Tel.: 22 48 79 00
JUSSBUSS is a legal aid organisation that provides free guidance and assistance to
both men and women.
Tel.: 22 84 29 00
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JURK (Juridisk rådgivning for kvinner) is a legal aid organisation that provides free
guidance and assistance to women.
Arbins gate 7, 0253 Oslo
Tel.: 22 84 29 50
www.jurk.no
1.7

1.8

How is this advice/information provided? (e.g. face-

Information is provided in a number of ways, including face-to-face advice as well as

to-face advice, telephone advice, group sessions
etc.)

telephone advice.

Is the provision of advice/information proactive
(and designed to assist people to be prepared for

It is a mixed approach. The approach is proactive in the sense that it appears to assist
asylum seekers in preparing for the process. Advice is offered at an early stage in the

the process) or reactive (at the point they have a

process (see 2.4 below). This is supported by section 11 and 18 of the Public

problem and only focussed on that problem)?

Administration Act which states that, the police, the UDI and the Immigration Appeals
Board have a duty to provide guidance and information to those who contact them.
However, in another sense, the system is reactive in that free legal representation is
only available as a right when a refugee has been rejected for asylum.

1.9

Who monitors the quality of asylum

As UDI have a broad remit and seem to control every aspect of the asylum process in

advice/information? How is the quality of asylum
advice/information monitored? Who is responsible

Norway, it is assumed, for the purposes of this report, that they monitor the quality of
advice and information. No further information was available in relation to the other

for ensuring the implementation of
recommendations about the quality of asylum

questions.

advice/information?
1.10

Is there a process for people who want to complain
about the asylum advice/information they have

N/A.

tried to access/have received? Which body
administers it? What is their relationship to the
organisations providing asylum advice/information?
How often is the complaints process used? What is
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the outcome?

BENCHMARK 2 - ACCESS TO QUALITY LEGAL ADVICE AND REPRESENTATION
2.1

Is there a role for a legal representative in the
asylum determination process?

Most asylum seekers are not entitled to a lawyer until their application has been
rejected by UDI, so in this sense there is only a limited role for a legal representative in
the determination process. If an application is rejected, a legal representative can help
the asylum seeker to consider whether to appeal. They will be appointed free of
charge, and if a choice is made to make an appeal, the legal representative will be the
1084
asylum seeker's representative for the duration of the appeal process.
If an unaccompanied minor (under the age of 18) applies for protection without being
accompanied by their parent they will be appointed a lawyer.

2.2

Is there any legislative or policy power/obligation
on the state to provide publically funded legal
advice/representation to people making an asylum

1085

See answers to questions 1.1 and 2.6.

claim?
2.3

What are the eligibility criteria (if any) for accessing
asylum legal advice/representation? (e.g. merits of

A lawyer can submit the application for free legal aid on behalf of the asylum seeker.
The asylum seeker can also apply for legal aid themselves by submitting an application

claim, means testing)

to the County Governor where they live. When applying for free legal aid, the asylum
seeker must fill in a self-declaration form.
In applications for free legal representation, the asylum seeker must provide a brief and
complete account of the case.
Rejections of applications for free legal aid can be appealed within 3 weeks. The

1084

UDI, "Lawyers in Asylum Cases", Accessed 31 March 2015, Available at: http://www.udi.no/en/word-definitions/lawyers-in-asylum-cases/.

1085

UDI, "Protection (Asylum)", Accessed 20 March 2015, Available at: http://www.udi.no/en/want-to-apply/protection-asylum/.
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appeal must be sent to the public body that has rejected the appeal. The Ministry of
Justice will process the appeal.
2.4

At which stages of the asylum process are people
eligible for asylum legal advice/representation?

As will be discussed at 3.7 below, the first stage of the asylum process for an asylum
seeker is to lodge their asylum application at the National Police Immigration Service,
after which they will be moved to a transit centre. At this point, The Norwegian
1086
Organisation for Asylum Seekers ("NOAS")
informs asylum seekers about their
rights and obligations. In addition, in accordance with section 12 of the Public
Administration Act, a party has the right to call on the assistance of an advocate or
other agent at all stages of the proceedings.
NOAS does criticise the current system, stating that asylum seekers who are detained
for immigration control purposes are not automatically informed about the asylum
procedure. NOAS says that asylum seekers who end up detained in a specialised
detention facility must seek relevant information about asylum procedure on their own
initiative. There are no leaflets containing information about the asylum procedure.
However, on the positive side, NOAS says that seeking relevant information is
facilitated in a number of ways: contact details for relevant organisations are stated in a
brochure distributed within the facility, and phone calls to lawyers or civil society
1087
organisations are unrestricted and free of charge.

2.5

What proportion of people claiming asylum access

N/A.

asylum legal advice/representation (i) prior to their
asylum interview (ii) for an asylum appeal?
2.6

What kinds of legal work are included (e.g. witness
statements, representation etc.) and what is

Legal work covered by legal aid without regard to income and assets, includes the
following:

1086

NOAS is an independent membership organisation whose work is based on projects and assignments. NOAS' highest organ is the General
Assembly, a meeting for the organisation's members which is held once a year and elects NOAS' board which is responsible for the organisations
operations. Further information can be found at; http://www.noas.no/en/about-noas/ accessed 19/10/2015.

1087

NOAS, "Analysis of Norway's international obligations, domestic law and practice; Detention of Asylum seekers", Accessed 1 April 2015, Available
at: http://www.noas.no/wp-content/uploads/2014/02/Detention-of-asylum-seekers_web.pdf.

REFUGEE & ASYLUM PROCESSES  October 2015

DLA Piper  415

BENCHMARK 2 - ACCESS TO QUALITY LEGAL ADVICE AND REPRESENTATION
excluded, either formally or in practice?
Free legal advice is provided for:
•

Rejection and expulsion due to issues that are not punishable by law;

•

Revocation of work permits and permanent residence permits; and

•

In general, rejections of asylum application.

Free legal representation is available for:
•

Court review of the decision of the Immigration Appeals Board;

•

Imprisonment due to unknown identity or suspicion of a false identity; and

•

Questions related to a duty to report when handing in your passport or other
identity documents, an obligation to stay in a specific place or imprisonment to
ensure the implementation of removal from Norway.

2.7

1088

How is it funded? What body administers the
funds? What is its relationship to the body making

Section 17-34 of the Immigration Regulations deals with payment of lawyers and
provides that:

asylum decisions? What is the budget for providing
asylum legal advice/representation? How much of

•

a legal representative’s time does the budget allow

•

for?

the representative in an asylum case is paid NOK 8000 for the assignment as
representative until the interviews in the asylum case have been conducted.
after the interviews have been conducted, the remuneration of lawyers
amounts to NOK 850 per month. In the event of a charge of representative, the
County Governor apportions the remuneration proportionately. remuneration
may instead be paid by the hour based on an hourly rate of NOK 400 if the
scope of the assignment so indicates. The representative must provide
evidence that a fixed rate would not provide reasonable coverage and must
document the hours spent on the assignment as representative. The County
Governor should in each case impose a limit on the number of hours that may
be spent on the assignment.

1088

Jurks, "Immigration Law", Accessed 1 April 2015, Available at:
http://foreninger.uio.no/jurk/Publikasjoner/Brosjyrer/Utlendingsrett/Immigration%20law.pdf.
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Pursuant to section 17-35 of the Immigration Regulations, the Central Guardianship
1089

Authority

will set a fixed rate for coverage of expenses incurred by the

representative.
We assume that payment is funded by the state. The "Purpose of Legal Aid" section
1090
within the Legal Aid Act 2005
states that "free legal aid pursuant to this Act shall be
paid in whole by the State."
2.8

Which organisation(s) provide asylum legal advice
/information? What qualifications are required for
people to provide asylum legal advice/information?

Organisations providing legal advice and information include:

Who regulates this?

can offer general information about the asylum procedure and criteria for granting
protection. NOAS can look at the cases of asylum seekers who have been rejected by

NOAS (see paragraph 2.4 above) provides legal aid or welfare assistance to persons
who seek and/or have been granted asylum status and protection in Norway. NOAS

the UDI or UNE. In cases where they think there is a possibility of changing the case
and getting a positive decision, they will write to the authorities on behalf of the asylum
seeker. NOAS can also contribute to the trial of cases in court.

1091

Juss-Buss is a student run legal aid clinic based in Oslo. They provide legal aid to
people that contact them and provide legal information and aid to target groups. They

1089

The Central Guardian Authority's name in Norwegian is the Staten Sivilrettsforvaltning. The authority forms part of the Norwegian Civil Affairs
Authority which in term comes under the Ministry of Justice and Public Security. The Central Guardianship Authority functions as the supervisory and
appellate body for decisions by the County Governor and has overall responsibility for financial management, information and training for the
guardianship system. The Guardian system plays an important part in the welfare system with its main purpose being to safeguard the interests of
people and ensure that individual needs and wishes are respected. The guardian system is used to protect persons who for various reasons and to
different degrees, cannot safeguard their own interests, whether these are personal and/or financial. Further information is available at:
http://www.sivilrett.no/guardianship.308320.no.htmL accessed 19/10/2015.

1090

Accessed on 21 October 2015, available at; https://s-media-cache-ak0.pinimg.com/236x/03/de/69/03de697bc886d9d5a395b00909451094.jpg.

1091

NOAS, "Legal Aid from NOAS", Accessed 07 April 2015, Available at: http://www.noas.no/en/help-from-noas-2/legal-aid/.
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accept new cases Mondays between 10am and 3pm and Thursdays between 5pm and
1092

8pm.

In particular the INNVA branch of Juss-Buss deals with cases concerning

immigration law. According to their website, they can provide general advice and in
some cases represent the asylum seeker if they have a case with the immigration
authorities.

1093

There is no information available on the relevant qualifications which are required for
people to provide advice and whether there is any regulation on the provision of such
advice. Given that Juss-Buss is a student run legal aid organisation, it is likely to be
supervised by qualified lawyers.
The organisations mentioned above at question 1.6 are also likely to be able to assist
asylum seekers.
2.9

Who monitors the quality of asylum legal
advice/information? How is the quality of asylum

The UDI takes an overarching role in asylum seeker matters and generally monitors all
aspects.

legal advice/representation monitored? Who is
responsible for ensuring the implementation of
recommendations about the quality of legal advice
and representation?
2.10

Is there a process for people who want to complain
about the asylum legal advice/representation they
have received? Which body administers it? What is

The Supervisory Council for Legal Practice is the regulator for solicitors in Norway. It
may be possible for an asylum seeker to contact them if they have a complaint about
the legal advice/representation they have received.

their relationship to the organisations providing
asylum legal advice/representation? How often is
the complaints process used? What is the
outcome?

1092

JussBuss Website, Accessed 21 July 2014, Available at: http://www.jussbuss.no/.

1093

N26.
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3.1

3.2

Has the country signed the 1951 Refugee

Yes, Norway ratified the 1951 Refugee Convention in 1953 and acceded to its protocol

Convention? How is the 1951 Convention
incorporated into legislation/policy?

in 1967.
The Convention is incorporated into legislation and policy through the
1095
Immigration Act 2008 and the Immigration Regulations.

Which body is responsible for administering the

The UDI is the central agency in the Norwegian immigration administration. The UDI

asylum process? What is their relationship to the
body responsible for border enforcement? What is

implements and helps to develop the government’s immigration and refugee policy.
1096
The UDI has a very broad function within the Norwegian immigration process.

relationship to body responsible for other forms of
immigration?

The UDI is tasked with facilitating lawful and desirable immigration and ensuring that

1094

those who meet the requirements are given an opportunity to come to Norway . At the
same time, however, they have a control function and are tasked with preventing abuse
1097
of the system.
The UDI processes applications for protection (asylum), visitor's visas, family
immigration, residence permits for work and study purposes, citizenship, permanent
residence permits and travel documents. They also make decisions on rejection and
expulsion.

1098

1094

UNHCR, "The UN Refugee Agency: Norway", Accessed 7 April 2015, Available at: http://www.unhcr-northerneurope.org/where-we-work/norway/.

1095

See above at footnotes 12 and 14.

1096

UDI, "Who does what in the immigration administration?" Accessed 19 March 2015, Available at: http://www.udi.no/en/about-the-udi/about-the-udiand-the-immigration-administration/who-does-what-in-the-immigration-administration/.

1097

N30.

1098

N30.
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In addition, they are also responsible for ensuring that all asylum seekers are offered
somewhere to stay while they wait for us to process their applications, and for finding
1099
good solutions for those who wish to return to their home countries.
Other Bodies in the Immigration Administration
1.

The Storting (the Norwegian Parliament)

1100

The Norwegian Parliament sets out the framework for refugee, immigration and
integration policy. The Storting also sets out the framework for integration work in the
1101
municipalities through the Norwegian Introduction Act 2005
and by deciding the
size of the integration grants that municipalities receive in connection with the
settlement of refugees.
2.

The Ministry of Justice and Public Security (the "Ministry")

1102

The Ministry is responsible for the preservation and development of basic guarantees
of the rule of law. The Ministry has control over refugee, immigration and integration
policy and governs the UDI and UNE through laws and regulations, budgets and
allocation letters.
3.

The Directorate of Integration and Diversity ("IMDi")

1103

Implements the government's refugee settlement policy by following up the Introduction
Act 2005

1104

and the right and obligation to participate in tuition in the Norwegian

1099

N30.

1100

For more information see Stortinget Website, Accessed 21 July 2015, Available at: www.stortinget.no.

1101

Accessed 20 October 2015, Accessible at: http://app.uio.no/ub/ujur/oversatte-lover/data/lov-20030704-080-eng.pdf.

1102

For more information see Regjeringen Website, Accessed 21 July 2015, Available at: https://www.regjeringen.no/en/dep/jd/id463/.

1103

For more information see IMDi Website, Accessed 21 July 2015, Available at: http://www.imdi.no/en/Sprak/English/.
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language.
4.

UNE

1105

Considers appeals against the UDI's decisions pursuant to the Immigration Act, the
1106

Immigration Regulations and the Nationality Act.
UNE is superior to the UDI as a
body for legal interpretation. This means that UNE's practice forms the basis for the
UDI’s practice.
5.

The National Police Immigration Service ("PU")

1107

Registers asylum seekers, investigates asylum seekers' travel routes, ascertains their
identities, and prepares and implements final rejections in asylum cases. PU
coordinates and quality assures all deportations from Norway.
6.

The Police Districts

1108

The 27 police districts receive and prepare applications for residence and work permits.
The police process a great deal of the applications themselves, but they cannot reject
applications. Cases that they cannot process themselves are sent to the UDI.
In addition, the police open expulsion cases to be decided by the UDI. They can also
make decisions on rejection.

1104

N35.

1105

A summary of the role of the UNE is contained at footnote 16. For more information see UNE Website, Accessed 21 July 2015, Available at:
http://www.une.no/.

1106

Accessed on 20 October 2015, available at: http://app.uio.no/ub/ujur/oversatte-lover/data/lov-20050610-051-eng.pdf.

1107

For more information see Politiet Website, Accessed 21 July 2015, Available at: https://www.politi.no/international/.

1108

N42.
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7.

The Foreign Service

The first-line service for immigrants who want to visit or move to Norway. The Foreign
Service provides information about regulations and procedures and processes
applications for visitor's visas.
Cases that the foreign service missions cannot process themselves are sent to the
UDI.
The foreign service missions in the asylum seekers' applicable country of origin report
1109
to Landinfo
about the human rights situation in these countries. If necessary, the
foreign service missions verify concrete information in asylum cases on behalf of the
UDI and UNE.
8.

The Municipal Sector

1110

The municipalities settle asylum seekers in cooperation with IMDi. Under the
1111

Introduction Act 2005,
the municipal sector is responsible for ensuring that asylum
seekers and their families receive individual tuition in the Norwegian language and
social studies.
Municipalities must also implement measures that prepare asylum seekers for the

1109

The Norwegian Country of Origin Information Centre, Landinfo, is an independent body within the Norwegian Immigration Authorities. Landinfo is
responsible for collecting, analysing and presenting objective and updated country of origin information to various actors within the Immigration
Authorities including the Ministry of Justice. Decision makers within the Directorate and the UNE then use the information when making decisions in
residency and asylum cases. Landinfo does not participate in the actual decision making process nor do they give advice on what the outcome of
particular cases should be. Their website can be accessed at; http://www.landinfo.no/id/162.0.

1110

For more information see KS Website, Accessed 21 July 2015, Available at: http://www.ks.no/.

1111

N35.
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labour market, and ensure that the general municipal services are adapted to a
multicultural population.
3.3

Is there an inquisitorial or adversarial system for
deciding asylum claims? Or mixed (and if so how)?

The system for deciding asylum claims is inquisitorial. The UDI conducts the initial
asylum interviews and is therefore involved in the fact finding exercise regarding the
asylum seeker's entry into the country. Following the interview, the UDI then decides
upon an asylum seeker's application on the basis of all the information that has been
given to the police and the UDI, and the documents which have been submitted.

1112

Furthermore, in the course of the UDI's decision-making on the asylum seeker's
application, the UDI can check the information or documents which have been provided
by the asylum seeker if they will have a bearing on whether the asylum seeker will be
1113
granted a permit to stay in Norway or whether they must return home.
The UDI
then decides whether the asylum seeker is entitled to protection.

1114

The system is the same under the appeals procedure. An appeal is made in writing by
sending a signed letter to the UDI, the embassy or police stating the decision which is
being appealed. The asylum seeker states why they believe the initial decision was
incorrect and can enclose any new information. The UDI then reconsiders the case and
will either grant the appeal or forward it to the UNE. There is no representation of the
asylum seeker before the appeal body putting forward his views. The appeal body
(whether the UDI or the UNE) will reconsider the case and the asylum seeker is notified
1115
of the outcome of the appeal.
3.4

Can people be removed while their asylum claim is

It does not appear to be the case that people can be removed while their asylum claim

being decided?

is being considered. However, the UDI does note that if an asylum seeker commits a

1112

UDI, Protection (Asylum), accessed 23 October 2015, available at: http://www.udi.no/en/have-applied/protection-asylum/#link-1289.

1113

UDI, Have Applied, Protection (Asylum), accessed 23 October 2015, available at: http://www.udi.no/en/have-applied/protection-asylum/#link-1293.

1114

N19.

1115

UDI, Appealing a Decision, accessed 23 October 2015, available at: http://www.udi.no/en/word-definitions/appealing-a-decision/.
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crime and does not need protection, they will process and reject an asylum application
within a short space of time.

1116

This is unclear on what the position is if someone

commits a crime but does need protection.
3.5

Are there any admissibility procedures or are all
those asylum claims that are lodged (and not
withdrawn by the applicant) heard?

No information found in relation to this point, but assume from the research conducted
that all asylum claims are heard, except for when an asylum seeker commits a crime
and is deemed to no longer require protection.

3.6

Is there a statutory or policy time limit for how
quickly parts of the asylum process are conducted?
Is there flexibility in this if requested by the

The timing of the beginning of the process is discussed in detail below in answer to
question 3.7.

applicant? Is this the same for all claims? Are
particular cases expedited e.g. vulnerable cases,
those considered easy to grant/refuse?
3.7

How and where do people lodge an asylum claim?

The rules regulating the making of an asylum claim are contained in section 93 of the
Immigration Act and expanded upon in sections 17-21 of the Immigration Regulations.
Where: A person seeking to apply for protection must go to the police. They will then
be sent to the National Police Immigration Service in Oslo.

1117

How: The asylum seeker will be registered by and must submit a protection application
to the National Police Immigration Service. They must state their name, age and
address and submit their passport and any other documents that identify the person.
The asylum seeker will have their finger prints taken and must explain how they came
1118
to Norway, why they are applying for protection and what they fear.

1116

N19.

1117

N19.

1118

N19.
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Applications for asylum must be registered with the police as soon as possible.

1119

If

the need for protection (whether by means of asylum or humanitarian grounds)
emerges after entering Norway, the asylum seeker must submit their application for
asylum without undue delay when they become aware of the situation.
An application for protection (on the basis of asylum or humanitarian grounds) shall be
registered by the police using the prescribed form. An application for protection also
includes an application for a travel document or immigrant's passport. A passport or
other travel document in the foreign national's possession must be handed in together
with the application. An applicant has an obligation to do their best to present
necessary documentation and to assist in obtaining necessary information.

1120

Whoever registers the application shall give the applicant guidance on the rights
following from s82 of the Immigration Act 2008 and if necessary ensure an interpreter
is there.

1121

Although not strictly relevant to the question, it is worth flagging here that a foreign
national is obliged to undergo tuberculin testing under section 3-1 of the Immigration
1122
Regulations relating to tuberculosis control.
3.8

How is the substance of an asylum claim conveyed

In the first instance on paper via a protection application to the National Police

to the asylum decision maker? (e.g. on paper, an
asylum interview)

Immigration Service.

1119

Immigration Act 2008, Section 93 uses the terminology "without undue delay".

1120

Immigration Act 2008, s. 93.

1121

Immigration Regulations 2009, ss. 17-21.

1122

N14.

1123

N19.
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On registration of the asylum application, a sound and video recording may be made of
conversations with the applicant. The applicant shall be informed of the making of any
such recording.

1124

Asylum seekers are then interviewed by the UDI which will decide whether they will be
granted asylum in Norway.

1125

An interpreter is used during the interview. The asylum

seeker can ask for an interpreter who suits their particular needs.

1126

Asylum seekers have the right to express their views in their case prior to a decision
being made, unless they have stated their views previously in the application or
1127
elsewhere.
If this is the case, the authorities are required to send an advance notice
prior to making a decision under section 16 and 17 of the Public Administration Act
setting out the information giving the opportunity to make a statement within a specified
deadline.
3.9

1128

In practice, how long do people wait between
having lodged an asylum claim and conveying the

The processing times for both having an initial asylum interview and for a decision to
be made vary depending on the nationality of the asylum seeker and the asylum

substance of their case to the decision maker?

procedure which they go through.
Procedure
Norway has several different procedures for asylum applications:
• If the asylum seeker is from a country where the inhabitants can get help from their
own authorities, their asylum application will be processed and rejected within 48

1124

Immigration Regulations 2009, ss. 17-21.

1125

Immigration Act 2008, s. 65.

1126

N19.

1127

Immigration Act 2008, s. 81.

1128

N11.
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hours.
• If the asylum seeker is from Armenia, Bangladesh, Georgia, Belarus, India, Nepal,
Russia (ethnic Russians only) or Kosovo (minorities only), their asylum application will
be processed within three weeks.
• If the asylum seeker has been in another European country before they came to
Norway, they will be sent back there under the Dublin procedure. The UDI will not
interview applicants under this category.
• All other applicants will have their applications processed pursuant to the normal
procedure. This means that asylum seekers can stay in Norway while the UDI is
processing their application, and that they will normally receive an answer after a "few
months." (This then comes down to the nationality of the asylum seeker as discussed
below).

Nationality
Ethiopian asylum seekers are likely to wait up to 8 months before they are given an
appointment for an interview.

1129

Asylum seekers will be informed by the UDI around 1

week in advance. Priority is given to families with children of school age who are living
at transit reception centres, but they may also have to wait for 2 or 3 months. Families
with children who are living in ordinary reception centres may also have to wait for as
long as everyone else.

1130

1129

UDI, "Information for Ethiopians and Somalis from Ethiopia who have applied for protection", Accessed 31 March 2015, Available at:
http://www.udi.no/en/important-messages/informasjon-til-etiopiere-og-somaliere-fra-etiopia-som-har-sokt-om-beskyttelse/.

1130

N19.
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Somali asylum seekers

1131

are likely to wait for 9 months before being interviewed. A

similar priority is given to families as mentioned above.
The situation with Iraqi asylum seekers is even more uncertain. If an applicant is from
a province listed on the information page, then it will be "some time" before they will be
interviewed. This is because at the moment, due to recent events in Iraq the UDI is
working to clarify how cases should be dealt with. Accordingly, the UDI does not expect
1132
any Iraqi asylum seekers to be interviewed until Summer 2015.
3.10

In practice, how long do people wait between

As mentioned above, processing times vary depending on the nationality of the asylum

having lodged an asylum claim and receiving a
decision on their claim?

seeker.
Processing times vary greatly. Some asylum seekers receive their decision shortly after
the interview, while others have to wait for several months. Once an asylum interview is
over, the interviewer will tell the asylum seeker how long it is likely to take to receive an
answer to their application.
The UDI states that the processing time for most applicants from Iraq, Somalia and
1133

Russia to receive an answer is within 7 months.
The UDI will notify the asylum
seeker if they need more information and when the application has been
considered.

1134

1131

UDI, "Information for Somalis who have applied for protection", Accessed 31 March 2015, Available at: http://www.udi.no/en/importantmessages/information-for-somalis-who-have-applied-for-protection/.

1132

UDI, "Information to Iraqis", Accessed 31 March 2015, Available at: http://www.udi.no/en/important-messages/information-to-iraqis/.

1133

UDI, "Case Processing times", Accessed 31 March 2015, Available at: http://www.udi.no/en/word-definitions/case-processing-times/.

1134

N64.
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In order to put processing times into context, detail of processing times depending on
nationality is as follows:
Ethiopian asylum seekers

1135

The UDI states that Ethiopian applicants are one of

several nationalities who have to wait for a long time to have their case considered.
The UDI states that Ethiopian asylum seekers will probably have to wait for 2 to 3
months, but it can take longer.
Somali asylum seekers

1136

can expect to wait 3 months after they have been

interviewed to have a decision, but it can take longer.
1137

Iraqi asylum seekers.

As mentioned above, the position with Iraqi asylum seekers

is very uncertain. The UDI expects that if an asylum seeker has been interviewed
already, they will not receive an answer to their application until Summer 2015.
However, as mentioned above at paragraph 3.09, new interviews for Iraqi asylum
seekers are not being processed until Summer 2015, therefore, there may be a
significantly long wait for those who are beginning the process now before they will
know the outcome of any decision. The UDI confirms that they are "currently
considering very few applications from people from Iraq."
3.11

Is there a right of appeal against a refusal of
asylum? How long do people have to lodge an

Right to appeal

appeal? Is an appeal heard in person or on the

Immigration Act. The UDI processes the appeal first. If the UDI does not reverse its
decision, the appeal is sent to the UNE. If the UNE rejects the appeal, the decision is

papers? Is it public?

1135

N59.

1136

N61.

1137

N62.

1138

N62.

1138
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final and the asylum seeker must return home.
Under section 24 and 27 of the Public Administration Act, grounds must generally be
provided for the decision that has been made. The decision must also contain
information about the right of appeal, the deadline for the appeal, who the appeal must
be addressed to, the details of the appeals process and the right of access to the case
1139
documents.
Time limit for making lodging an appeal
According to section 29 Public Administration Act, the time limit for lodging an appeal
shall be three weeks from the date on which the notification of the administrative
decision has reached the party concerned. According to section 30 of the same Act, for
an appeal to be lodged in time, it is sufficient that, prior to the time limit, the notice of
appeal has been delivered to a postal operator who shall ensure that it is transmitted to
the administrative agency. There are exceptions in which a person can still lodge an
application for an appeal after the limit in limited circumstances under section 31 of the
Act.

1140

An appeal must be made within the deadline stated in the decision letter. The asylum
seeker must explain why they believe that the first instance decision was incorrect.
Unless there is new information or documents, the appeal will most likely be rejected. If
the asylum seeker has not managed to obtain all the documentation they wish to
enclose with their appeal within the three-week deadline, they must submit their appeal
within the deadline, but write in the appeal that they wish to send more documentation.

1139

N13.

1140

N13.
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The asylum seeker will then be given a new deadline of 2 weeks to submit the
documentation.

1141

How to appeal
The appeal must be in writing by signed letter to the UDI, embassy or the police stating
which decision you are appealing. It does not cost anything to appeal.
How the appeal is conducted
When the asylum seeker lodges an appeal, the process is on paper and not in public.
The following steps take place:

1142

1.

The UDI will reconsider the case;

2.

The UDI can either grant the appeal or forward it to the Immigration Appeals
Board for consideration. If the appeal is transferred, the asylum seeker will be
informed;

3.

The UNE will consider the case again and either reject or grant the appeal; and

4.

If the UNE also rejects the appeal, there are no further possibilities of appeal.

If the first rejection was made by the embassy, the UDI rather than the UNE will
consider the appeal.
3.12

In practice, how long do people wait between
having an initial decision refused and having a

Within four months of the UDI receiving an appeal, they will either reverse the decision
and grant the asylum seeker a permit or send the case to the UNE for consideration of

decision on their appeal?

the appeal.
According to section 11a of the Public Administration Act, the UDI shall prepare and
decide on the case without undue delay. In cases concerning individual decisions, a

1141

UDI "Appealing a decision", Accessed 23 October 2015, Available at: http://www.udi.no/en/word-definitions/appealing-a-decision/#link-1009.

1142

N71
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provisional reply shall be given if an application cannot be answered within one month
of its being received.
3.13

Is there any provision for re-opening a case
refused on appeal if new information comes to

Even if an application has been previously rejected, an asylum seeker can apply again
if they believe that they now meet the requirements for asylum.

light?
In addition, if the application for asylum has been rejected, but the asylum seeker could
meet the requirements of a different type of protection for example, residence permit
for studies or work or humanitarian protection, then they can apply for that other type of
protection.
3.14

What forms of protection are available (asylum,
subsidiary protection, humanitarian protection)?
What is the rate at which asylum decisions are

For information on the various forms of protection available in Norway, please see the
descriptions in the glossary to this report.

granted at (i) initial decision (ii) appeal, by

The rate at which asylum decisions are granted can be found at the website links

nationality? What is rate at which subsidiary status
and humanitarian status are granted at (i) initial

referred to above at question 0.1.

decision (ii) appeal, by nationality?
3.15

Which body is responsible for deciding (i) an
asylum claim (ii) an asylum appeal and in each

Who decides cases

case what is its relationship to the bodies listed in
3.2?

considers the cases that the Foreign Service and the police are not authorised to

The police, the UDI and the UNE make decisions in immigration cases. The UDI
decide, and cases where it is uncertain whether a residence permit should be
1143
granted.
When the UDI makes a decision, they must also provide reasons for that
decision.

1144

Administrative decisions under the Immigration Act made by the police, foreign service
missions or other public administrative agencies may be appealed to the UDI.

1143

Immigration Act 2008, s. 75.

1144

Immigration Regulations 2009, ss. 17-19.
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Administrative decisions under the Act made by the UDI at first instance may be
appealed to the UNE.

1145

The Ministry may decide that an administrative decision made by the Directorate of
Immigration in favour of a foreign national shall be reviewed by the Immigration
Appeals Board. The Ministry's decision shall be made, at the latest, four months after
the Directorate's administrative decision and be in writing and the reasons for it shall be
given.
Who decides appeals
As discussed above at paragraph 3.11,the UNE considers appeals against the UDI's
decisions pursuant to the Immigration Act, the Immigration Regulations and the
Nationality Act . The UNE is superior to the UDI as a body for legal interpretation. This
means that UNE's legal decisions have precedential value and forms the basis for the
UDI's practice.
3.16

1146

What qualifications are required to be the person
who (i) decides an asylum claim (ii) decides an

Person who decides an asylum claim

asylum appeal?

qualifications required will vary.

Various bodies can decide on asylum claims as discussed above. Therefore, the

Person who decides an asylum appeal
The Immigration Appeals Board shall be headed by a director who meets the
requirements set for judges. The director shall be appointed by the King in Council for a
term of 6 years. The director may be re-appointed for a single period. The IAB shall

1145

Immigration Act 2008, s. 76.

1146

N23.
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furthermore have Board chairs who must meet the requirements set for judges. They
shall be appointed by the King in Council.

1147

A Board chair and two Board members shall participate in each case, see nevertheless
the second and third paragraphs. One Board member shall be drawn from among
those appointed on the recommendation of the Ministry [which one?] that has the main
responsibility for the immigration administration, the Ministry of Foreign Affairs and the
Norwegian Association of Lawyers. The other Board member shall be drawn from
among those appointed on the recommendation of humanitarian organisations. Each
Appeals Board hearing may deal with several cases.
3.17

How is the quality of (i) asylum decisions (ii)
asylum appeals monitored and by whom? Who is

1148

N/A.

responsible for ensuring the implementation of
recommendations (internally and externally)?
3.18

3.19

3.20

Is there a fee for (i) lodging an asylum claim (ii)

No. The King may provide that a fee shall be charged for processing applications under

making an appeal?

the Immigration Act except applications for protection under chapter 4 (asylum
1149
applications).

Do asylum seekers have a choice about the

Female asylum seekers can request a female interviewer and a female interpreter with

gender of the person making their asylum decision/
hearing their appeal/ interpreting?

their interview with the UDI.

Is child care available for people who need it while
they are (i) lodging their asylum claim (ii) conveying

N/A.

the substance of their asylum claim (iii) having their
asylum appeal heard?

1147

Immigration Act 2008 s. 77.

1148

Immigration Act, s. 78.

1149

Immigration Act, s. 89.
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3.21

1150

Is there any legislative or policy power/obligation

The UDI on some of its help pages makes reference

to an interpreter in interviews

on the state to provide publically funded
interpreting services for people making an asylum

and the ability of women to state a preference for a female interpreter. Therefore it
appears that interpreters are widely used, although potentially, not legislatively

claim? For which parts of the asylum process (e.g.
at interviews with the decision making body, with

required.

legal representatives, at appeal hearings)? Who is
responsible for monitoring the quality of asylum
interpreting services? Who is responsible for
ensuring the implementation of recommendations
about asylum interpreting services?
3.22

Is there a process for people who want to complain

If an application for asylum is rejected an asylum seeker may make a complaint. They

about the way (i) their asylum claim (ii) their asylum
appeal has been decided? Which body administers

are provided with a free lawyer who lodges a formal complaint on their behalf. The
complaint should be received by UDI no longer than 3 weeks after they have received

it? What is their relationship to the organisations
deciding asylum claims/hearing asylum appeals?

the negative decision.

1151

How often is the complaints process used? What is
the outcome?
3.23

Are asylum seekers detained at any point in the

Once an asylum seeker has been to the National Police Immigration Service and is

asylum process? What are the criteria? How many
are detained? Where are they detained? Who

registered, s/he is taken to a transit reception centre. Asylum seekers stay at the transit
1152
centre until they are moved to an ordinary asylum reception centre
(see paragraph

operates the places of detention? Who is
responsible for the decision to detain? Is there any

4.1 below).

legislative/policy time limit on the detention of

According to Section 106 of the Immigration Act, any foreigner may be administratively

asylum seekers? Is there automatic oversight of
the decision to detain?

detained in a number of situations including: where there are doubts about his or her
identity, for the purpose of deportation when there is a risk of absconding, for national

1150

UDI, Protection: Want to Apply, accessed 23 October 2014, available at: http://www.udi.no/en/want-to-apply/protection-asylum/.

1151

NOAS, "The Asylum Process in Norway", accessed on 22 October 2015, available at: http://www.noas.no/en/the-asylum-process-in-norway/.

1152

N12.
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security reasons and for crime prevention.
3.24

What are the entitlements attached to a positive

Effects of being granted asylum

grant of asylum? What are the entitlements
attached to forms of subsidiary protection and

•

humanitarian protection?

•

The asylum seeker will normally be issued a travel document for refugees.

•

The asylum seeker will be entitled to family reunification with any

The asylum seeker will be granted a residence permit as a refugee – normally
for three years. The residence permit can be renewed.

spouse/cohabitant and children they had before they arrived in Norway. There
is no income requirement if they apply within one year after you were granted
the permit. The application is not formally submitted until the family member
has been at the embassy and handed in passport and other necessary
documentation. The waiting time to get an appointment at the embassy may be
up to several months, therefore the asylum seeker should apply as soon as
possible.
•

The asylum seeker will be settled in a municipality. The Directorate of
Integration and Diversity (IMDi) is responsible for finding a place for them to
live.

1153

BENCHMARK 4 - ADEQUATE SUPPORT AND ACCOMMODATION
4.1

Is there any legislative or policy power/obligation
on the state to provide publically funded

Accommodation

accommodation and financial support to people
making an asylum claim?

be offered accommodation. Additionally, under the same provision, a foreign national

Under section 95 of the Immigration Act, a foreign national who applies for asylum shall
whose application for protection has been rejected may be offered accommodation
pending his or her exit.
As mentioned above at paragraph 3.23, once an asylum seeker has been to the
National Police Immigration Service and is registered, s/he is taken to a transit

1153

UDI, accessed on 22 October 2015, available at: http://www.udi.no/en/received-an-answer/protection-asylum/your-application-for-protection-hasbeen-granted/#link-1295.
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reception centre where s/he will stay until moved to an ordinary asylum reception
centre. Living in the reception centres is voluntary, but according to the Norwegian
Centre for violence, the vast majority of asylum seekers choose to make use of this
1154
offer.
The UDI determines the reception centre in which asylum seekers will stay during the
asylum process. The UDI does not itself operate reception centres, but enters into
agreements with municipalities, NGOs or private companies. The UDI has made
regulations for the operation of reception centres and is responsible for the on-going
monitoring of the centres.

1155

Financial Support
In accordance with the Regulations for Financial Assistance to Persons in the State
Reception Centres, asylum seekers who cannot support themselves receive financial
allowances, called the "basic amount" from the government. This basic amount will
have to cover the cost of living expenses, such as food, clothing health services,
medications, activities etc. Those who have jobs or other earnings receive less
financial support. If necessary, asylum seekers can receive additional benefits in order
to ensure their life, health and wellbeing.
4.2

What are the eligibility criteria (if any) for accessing
asylum accommodation/financial support? (e.g.

1156
1157

There are no subsistence or accommodation requirements.
Living at the asylum
reception centre is a free service for asylum seekers. Asylum seekers may choose to

1154

Norwegian Centre for Violence and Traumatic Stress Studies, "Reception of asylum seeking and refugee children in the Nordic countries: The
Norwegian report", Accessed 10 March 2015, Available at:
http://www.nkvts.no/biblioteket/Publikasjoner/NorwegianReport2010_NordicStudyReceptionRefugeeChildren_final3.pdf.

1155

N91 at page 11.

1156

N83, p. 30.

1157

Immigration Act 2008, s. 58.
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merits of claim, means testing)

live privately. For instance with relatives or friends. Asylum seekers are not entitled to
economic support if an asylum seeker chooses to live privately.

4.3

1158

At which stages of the asylum process are people
eligible for asylum accommodation/financial

Asylum accommodation

support? (e.g. until an initial asylum decision is
made, when appealing the refusal of an initial

of an asylum application. They will first be entitled to accommodation at the reception
facilities.

Asylum seekers are entitled to asylum accommodation from the outset on the lodging

decision, when an appeal is refused, when a case
is reopened due to new information)

They are also entitled to accommodation when they have lodged an appeal procedure
and when they have exhausted the procedure for international protection and are
1159

awaiting return.
The only reason for exclusion from the right to stay in a reception
centre is when the applicant has been granted protection and given a specific date for
moving into an apartment reserved for him/her in a municipality and refuses to
1160
move.
Financial support
The Immigration Act and Regulations do not contain provision in relation to financial
support.
A report by European Migration Network

1161

states that the monthly allowance

received by an asylum seeker varies depending on the stage in the application

1158

NOAS, The Asylum Process in Norway", accessed on 22 October 2015, available at: http://www.noas.no/en/the-asylum-process-in-norway/.

1159

UDI, "The Organisation of Reception Facilities for Asylum Seekers in Norway", Accessed 10 March 2015, Available at:
http://ec.europa.eu/dgs/home-affairs/what-we-do/networks/european_migration_network/reports/docs/emn-studies/establishingidentity/28.norway_national_report_reception_march2014_final.pdf pp. 7 and 8.

1160

N86 p. 31.

1161

European Migration Network, "Query on Allowances (cash or in-kind) for International Protection Seekers", Accessed 27 April 2015, Available at:
http://ec.europa.eu/dgs/home-affairs/what-we-do/networks/european_migration_network/reports/docs/emn-studies/establishingidentity/28.norway_national_report_reception_march2014_final.pdf.
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process, the type of procedure and the characteristics of the applicant, as well as
whether the centre is self-catering or full room and board. The report, at page 12,
contains allowance guidelines which were accurate as at June 2011. Whilst these
allowances are likely to be out of date considerably, they do give some indication of
how asylum seekers are treated and how much of a reduction in allowance is to be
expected depending on the type of reception centre the refugee is in.
Similarly, in the Norwegian Centre for Violence and Traumatic Stress Studies report

1162

it states that asylum seekers who cannot support themselves receive financial
allowances called the "basic amount" from the government to cover the cost of living
expenses, food, clothes, health services, medications, activities etc. It says that those
who have jobs or other earnings receive less financial support, and if necessary,
asylum seekers can receive additional benefits in order to ensure their life health and
wellbeing.
4.4

What proportion of people claiming asylum have
access to asylum accommodation/financial support

It appears that the vast majority of asylum seekers do take advantage of the
accommodation available to them whilst they are making their application, and until

(i) until their initial decision (ii) until their asylum

they leave the country if their application is refused.

appeal (iii) when their asylum appeal has been
refused (iv)when their case has been reopened
due to new information?
4.5

How is it funded? Which body administers the
funds? What is its relationship to the body making

The UDI does not itself operate reception centres, but enters into agreements with
municipalities, NGOs or private companies. However, the UDI has passed regulations

asylum decisions? What is the budget for providing
asylum accommodation/financial support? Who

for the operation of reception centres and is responsible for the on-going monitoring of
1163
the centres.

sets the rate of financial support provided? Is the
rate of financial support linked to inflation or

1162

Referred to above at N83, p. 30.

1163

N90.
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reviewed annually against other criteria?
4.6

Which organisation(s) provide asylum

See paragraph 4.5 above.

accommodation/financial support?
4.7

How is accommodation provided? (e.g. in a centre,
in the community, ‘no-choice’ dispersal, able to live

How is accommodation provided?

with contacts / community etc.) How much are
people moved around?

- Decentralised reception: Residents are placed in ordinary apartments or houses

There are various kinds of accommodation for asylum seekers including:
scattered throughout the municipality;
- Centralised reception: Where many asylum seekers live in one particular place or
area;
- Reinforced reception centres: People with mental health problems are the primary
target group for reinforced reception centres. this includes people with mental health
issues and those who are under medication and require outpatient treatment.
How much are people moved around?
As mentioned above, asylum seekers will initially be in a reception centre awaiting their
interview. They will then be transferred to a more permanent accommodation. There
are not available statistics regarding how much people are moved around.

4.8

How is financial support provided? (e.g. cash,
payment card, vouchers)

In cash or in kind depending on the accommodation where the asylum seeker is
residing. For instance, if the accommodation provides any food, then payment in kind in
1164
this respect is given. If not, cash will be provided.

4.9

Who monitors the quality of asylum

The Norwegian reception system is not regulated by any primary or secondary

1164

European Migration Network (EMN), Ad-Hoc Query on Allowances (cash or in-kind) for International Protection Seekers, Requested by LU EMN
NCP on 27th January 2012. Accessed on 23 October 2015, available at: http://ec.europa.eu/dgs/home-affairs/what-wedo/networks/european_migration_network/reports/docs/ad-hoc-queries/protection/375_emn_adhoc_query_allowances_for_international_protection_seekers_27january2012wider_disseminati_en.pdf see also EMN, Ad-Hoc Query on asylum
support rates, Requested by the UK National Contact Point on 1st February 2013, accessed on 23 October 2015, available at:
http://ec.europa.eu/dgs/home-affairs/what-we-do/networks/european_migration_network/reports/docs/ad-hoc-queries/protection/458_emn_adhoc_query_on_asylum_support_rateswider_dissemination_en.pdf.
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accommodation/the provision of financial support?

legislation; it is governed by requirements/instructions from the UDI, and the UDI

How is the quality of asylum

monitors and controls their quality. Each reception centre is subject to annual

accommodation/provision of financial support
monitored? Who is responsible for ensuring the

inspection by the UDI, or bi-annually for centres with unaccompanied minors and
persons with special needs.

implementation of recommendations?
The inspection system is based on a three-year cycle, which means that all
requirements/instructions given by the UDI are controlled at least once during a period
of three years. The inspections may be announced or unannounced, but currently the
1165
majority of the inspections are announced.
The Norwegian reception system is not regulated by any primary or secondary
legislation. It is governed by requirements/instructions from the UDI and the UDI
controls their quality.

1166

In addition to the above, the UDI demands that each reception centre submit an annual
self-declaration form covering most of the requirements that UDI sets for the operation
of the reception centre.
4.10

Is there a process for people who want to complain
about the asylum accommodation/financial support
they have received? Which body administers it?

The residents, the local municipality and the local police are invited to give their view
on the centres and their operation. UDI also considers any complaints from residents
1167
and others.

What is their relationship to the organisations
providing asylum accommodation/financial
support? How often is the complaints process
used? What is the outcome?
4.11

Do people have access to free healthcare during

1165

N86 p. 31.

1166

N86 p. 31.

1167

N86 p. 31.
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1168

their asylum claim? What are the criteria? Do

asylum seekers as for the rest of the population.

refused asylum seekers have access to free

principle, each competent authority has a responsibility for health and dental services

According the sector responsibility

healthcare while they remain in the country? Do
they have difficulty accessing healthcare?

offered to all groups of the population. This means that the authorities in different
sectors and administrative levels such as municipal, county and regional health
authorities, have the same responsibilities to asylum seekers and refugees like the rest
of the population.
There are variations in terms of organisation of health care services to asylum seekers.
At some reception centres, the health services have their own offices for residents. In
other places, the residents meet at the local health centre or are assigned to a
particular doctor just as all others in the Norwegian health system, while some
reception centres have their own doctor/nurse who comes to the centre.
There is no evidence to suggest that asylum seekers have difficulty accessing
healthcare.

4.12

Are people allowed to work while they are claiming
asylum? What are the criteria? When are people

An asylum seeker has to present an approved travel document or national identity card
to be granted a permit to take employment under section 17-24 Regulations.

given access to the labour market? Are they
allowed to work in any job or to be self-employed?

According to Section 94 of the Immigration Act, the applicant may be given the right to
take employment until the application is decided. Fulfilment of the following conditions
is a precondition for the temporary work permit:
(a) the applicant has undergone an asylum interview,
(b) there is no doubt as to the applicant's identity, and
(c) there is no question of rejecting the applicant or of requesting another country to
take back the applicant.

1168

N83.
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It is worth noting at this point that considering the fact that asylum seekers in Norway
can be waiting for 8 months or more (depending on nationality) for an asylum interview
(as noted at paragraph 3.9 above), they may be unable to obtain work in Norway for
some time after arrival.
To apply for a temporary work permit an asylum seeker can apply by writing a letter in
which they explain that they want to work, and deliver the letter to the police in the
1169
place where the asylum seeker is living.
Where an application for protection has been rejected at first instance, a permit shall
remain valid provided the administrative decision has been appealed and
implementation has been deferred. An appellant not already holding a permit may upon
request be granted such a permit, provided that conditions (a) - (c) are fulfilled, and
implementation of the administrative decision has been deferred.
4.13

Are there any restrictions to freedom of movement
for people claiming asylum?

A NOAS report states that; although asylum seekers arriving to Norway are not
subjected to automatic restrictions on their freedom of movement, the exercise of the
right is discouraged in certain ways. In particular, right to choose one’s place of
residence is illusory for many asylum seekers. This is partly due to the policy of the
immigration authorities to disperse asylum seekers among reception centres located
throughout the country. Asylum seekers cannot freely choose a specific reception
centre based on availability alone. At the same time, living outside reception centres is
unaffordable for many, as this choice is tied to loss of entitlements. Asylum seekers
may often find it impossible to compensate the associated costs by themselves due to
legal obstacles in obtaining a work permit.

4.14

What provision is made for people who are refused

1170

There is an entitlement to asylum accommodation for further information please see

1169

UDI, "Have Applied, Protection (asylum), accessed on 22 October 2015, available at: http://www.udi.no/en/have-applied/protection-asylum/#link1292.

1170

N23 at page 55 and 56.
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asylum accommodation/financial support? Is this

the answer to question 4.3 above.

the same for families / singles etc.? What happens
to these people in practice?
4.15

What other kinds of advice/information are asylumseekers able to access if they have problems
relating to, for example, health, mental health,

Most rights, like entitlement to health services, are the same for asylum seekers as for
1171
other residents in Norway.

housing, education, children, being victims of

The principle of sector responsibility is strong in Norway. Education for all is a basic

crime?

precept of Norwegian educational policy. Children and young people have an equal
right to education, regardless of where they live, their gender, social and cultural
background or any special needs.

1172

Asylum seekers aged 6 - 17 are generally

entitled to and receive education. This also applies to those at the initial asylum
seeking stage if they are deemed likely to stay in Norway for more than 3 months. This
right also applies to asylum seekers aged 6-16 whose application has been rejected at
1173
the final stage.
If the asylum seeker is aged 16-18 he or she is not entitled to education, but this does
not preclude the possibility of being offered it if the municipality can arrange it. In the
Operations Regulations from the Norwegian Directorate of Immigration, the employees
at the reception centres are encouraged to facilitate access to local schooling to those
refugees aged between 16-18. This is a lesser standard compared to the EU Directive
which at Articles 2 and 10 states that adolescents aged 17 or younger are to be
considered minors and therefore entitled to special rights.

1171

N85 at page 22.

1172

Rydin, Eklund et al, "Country Report: Norway", Accessed 1 April 2015, Available at: http://hh.divaportal.org/smash/get/diva2:558711/FULLTEXT01.pdf see p. 9.

1173

N97 at page 10.
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RELEVANT LEGISLATION
Immigration Act 2008 - https://www.regjeringen.no/en/dokumenter/immigration-act/id585772/
Public Administration Act 1967 - http://app.uio.no/ub/ujur/oversatte-lover/data/lov-19670210-000-eng.pdf
Immigration Regulations 2009 - https://www.regjeringen.no/globalassets/upload/jd/dokumenter/forskrifter/immigration-regulations.pdf
Introduction Act 2005 - http://app.uio.no/ub/ujur/oversatte-lover/data/lov-20030704-080-eng.pdf
Nationality Act - http://app.uio.no/ub/ujur/oversatte-lover/data/lov-20050610-051-eng.pdf
Refugee Convention 1951 - http://www.unhcr.org/3b66c2aa10.html

GLOSSARY
(a) Terms
Asylum (Protection)
Norwegian literature refers to asylum as “protection.” Asylum protection takes the same meaning as Article 1A of the Refugee Convention and includes
non-refoulement. Accordingly, in Norway, a person has a right to asylum if they:
• have a well-founded fear of persecution because of their ethnicity, origin, skin colour, religion, nationality, membership of a particular social group or
political views, or
• face a real risk of being subjected to the death penalty, torture or other inhuman or degrading treatment.

1174

Asylum Seeker
A person who has applied for asylum protection on the grounds of Article 1A of the Refugee Convention (detailed above).
Refugee
Means an asylum seeker whose application has been successful.
Humanitarian Grounds

1174

1175

UDI, Protection, accessed on 22 October 2015, available at: http://www.udi.no/en/word-definitions/protection/.
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If the UDI decides that an asylum seeker is not entitled to asylum protection in Norway, they will then consider whether they should be granted a
residence permit on the grounds of strong humanitarian considerations or a particular connection to Norway.
An asylum seeker may be granted asylum on humanitarian grounds in instances where they or their children have a serious health condition. A
residence permit on humanitarian grounds presupposes that a person's health and life will be put at risk if returned to his/her home country where
treatment for the disease may be unavailable. If the UDI ascertains that a person's life will not be put at risk under such circumstances, the application
for asylum on humanitarian grounds will be turned down.
In order to be granted a residence permit on humanitarian grounds, there must be strong humanitarian considerations present or the asylum seeker
must have a particularly strong connection to Norway.
The asylum seeker must normally document their identity by presenting a passport from their home country in order to qualify for humanitarian
protection. If the asylum seeker is seriously injured, they must submit a medical certificate to confirm this.
Examples of strong humanitarian considerations include: that the situation in the home country is dangerous, but not dangerous enough for the asylum
seeker to be granted asylum as a refugee, that the asylum seeker has been the victim of human trafficking or that there are social or humanitarian
issues related to a return to the asylum seeker's home country that give grounds for granting a residence permit on humanitarian grounds. "Special
connection to Norway" means connections due to a long-term residence or stay in Norway.
The authorities have a duty to always make a comprehensive assessment of each case. The individual situation determines whether the asylum seeker
will be granted a permit.
According to section 54 and 60 of the Immigration Act , residence permits on humanitarian grounds are generally granted as temporary residence
permits for a minimum of 1 year and at most 3 years. If there is any doubt about the asylum seeker's identity, the permit can be granted for one year or
less. Similarly, according to section 61 of the Immigration Act , the residence permit can be renewed if the basis for the first-time permit remains in place
and the permit does not state otherwise.
The effect of a residence permit on humanitarian grounds is stated in section 60 of the Immigration Act, a residence permits on humanitarian grounds
entitles an asylum seeker to stay in Norway. The residence permit also refugees to work or run your own business in Norway and will also provide a
basis from which you can apply for a permanent residence permit.
Dublin Regulation

1175

UDI, Humanitarian Grounds, accessed 23 October 2015, available at: http://www.udi.no/en/word-definitions/residence-permit-on-humanitariangrounds/.
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The Dublin Regulation determines which country is responsible for considering an application for protection. An asylum seeker can only have his or her
application considered in one of the Dublin countries.
The main rule is that an application will be processed by the first Dublin country the asylum seeker comes to. If the asylum seeker applies for protection
in another Dublin country, he or she will be sent back to the country that has already considered his/her application or that is responsible for considering
the application.

1176

"UAM Limited"
UAM Limited refers to Unaccompanied Minors ("UAMs") who do not qualify for asylum but who cannot be returned to their origin country for the sole
reason that there was no proper care situation for them to return to. In these situations, Norway grants a temporary permit without possibility of renewal.
1177
UAMS receiving this permit are only allowed to remain in Norway until they turn 18.
15 month rule
Asylum status is granted to asylum seekers who have not received determination of their asylum claim within 15 months. This rule has subsequently
1178

been abolished for those asylum seekers who arrive without identification papers,
however, it is also unclear whether the rule applies widely in any
event. There have been no applications on the basis of the 15 month rule thus far in 2015 or in 2014 and there is very little literature in relation to it.
Other Protection
It is not entirely clear what circumstances fall within “Other Protection.” Looking at statistics on the UDI website from 2014, there was only a small
number of nationalities which relied upon this protection, with the majority of applications coming from Syria and Afghanistan - war-torn countries.
Residences in safe 3rd Country
This applies to those asylum seekers who are from a country where the inhabitants can get help from their own authorities, in such situations the
asylum application will be processed and rejected within 48 hours.

1179

1176

UDI, Cooperation under the Dublin Regulations, accessed on 22 October 2015, available at; http://www.udi.no/en/word-definitions/cooperationunder-the-dublin-regulation/.

1177

UDI, Unaccompanied minors in Norway: Practices and data in 2014, accessed on 22 October 2015, available at: http://www.udi.no/en/statisticsand-analysis/european-migration-network---norway/studies-and-reports/unaccompanied-minors-in-norway-policies-practices-and-data-in-20142014/.

1178

https://freedomhouse.org/report/freedom-world/2003/norway accessed 22 October 2015.
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(B) Acronyms
Institution

Acronym

The Directorate of Integration and Diversity

IMDi

The Immigration Appeals Board

UNE

The Ministry of Justice and Public Security

The Ministry

The National Police Immigration Service

PU

Norwegian Organisation for Asylum Seekers

NOAS

1179

UDI, Protection, accessed 22 October 2015, available at; http://www.udi.no/en/want-to-apply/protection-asylum/.
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SWEDEN
GENERAL
0.1

How many asylum claims are there per year?

1180

In 2014, there were 81,301 applications for asylum received in Sweden.
In 2013,
1181
54,259 applications were received.
With the current situation in countries such as
Syria, the figure is steadily increasing. In the first three months of 2015, there were
13,060 applications for asylum received.

0.2

1182

What percentage are allowed /refused at first
instance and allowed/refused on appeal, by

First Instance

nationality?

were rejected and 7898 were decided under the Dublin Convention
and 4894 were
1184
not considered material.
Therefore, 58% were granted, and if you exclude cases

In 2014, there were a total of 53,503 decisions of which 31,220 were granted. 9401
1183

decided under the Dublin Convention and cases considered not material, 77% were
granted. Please see Annex 1 for a full list of percentages by nationality.

1180

Migration Agency, "Applications for Asylum Received, 2014", Accessed 1 July 2015, Available at:
http://www.migrationsverket.se/download/18.39a9cd9514a346077211b0a/1422893141926/Inkomna+ans%C3%B6kningar+om+asyl+2014++Applications+for+asylum+received+2014.pdf.

1181

Migration Agency, "Applications for Asylum Received, 2014", Accessed 1 July 2015, Available at:
http://www.migrationsverket.se/download/18.39a9cd9514a346077211b0a/1422893141926/Inkomna+ans%C3%B6kningar+om+asyl+2014++Applications+for+asylum+received+2014.pdf.

1182

Migration Agency, "Statistics", Accessed 1 July 2015, Available at: http://www.migrationsverket.se/English/About-the-Migration-Agency/Facts-andstatistics-/Statistics.html.

1183

The asylum examination is to be taken over by another State within the framework of the "Dublin Regulation", that is to say Sweden will not
consider the application materially.

1184

Other applications the Swedish Migration Agency has not considered materially, for example applications that are written off. An application will be
written off if, among other reasons, the applicant absconds or withdraws his or her application.
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GENERAL
Appeal
According to 2013 statistics, there were 13,130 appeals in 2013. Out of the 13,130,
2375 (or approximately 18%) resulted in positive decisions. These figures are not
1185
broken down into nationality.
0.3

What are the most prevalent nationalities in the
asylum claims being received?

In 2014, the ten most prevalent nationalities were as follows:
1. Syria - 30,583;
2. Eritrea - 11,499;
3. Stateless - 7863;
4. Somalia - 4831;
5. Afghanistan -3104;
6. Iraq - 2666;
7. Albania - 1699;
8. Serbia - 1512;
9. Kosovo - 1474; and
10. Ukraine - 1332.

1186

BENCHMARK 1 - TIMELY ADVICE AND INFORMATION
1.1

Is there any legislative or policy power/obligation
on the state to provide publically funded advice and
information about the asylum system to people
making an asylum claim?

The ordinance on the reception of asylum seekers states that the Swedish Migration
Agency must inform the applicants about the United Nations Refugee Agency
("UNHCR") and NGOs that provide services to asylum seekers. There is also
information in a variety of languages available through the Swedish Migration Agency

1185

Eurostat, "Final Decisions on (non-EU) asylum applications, 2013", (2014), Accessed 1 July 2015, Available at:
http://ec.europa.eu/eurostat/statistics-explained/index.php/File:Final_decisions_on_(nonEU)_asylum_applications,_2013_(number,_rounded_figures)_YB15_II.png.

1186

Migration Agency, "Applications for Asylum Received, 2014", Accessed 1 July 2015, Available at:
http://www.migrationsverket.se/download/18.39a9cd9514a346077211b0a/1422893141926/Inkomna+ans%C3%B6kningar+om+asyl+2014++Applications+for+asylum+received+2014.pdf.
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on various aspects of the asylum procedure. This is stated in Section 2a of the
Ordinance on the Reception of Asylum Seekers.
At every stage of the asylum procedure case-workers in their meetings with applicants
have a duty to explain the next stage of the procedure to each applicant. After a refusal
at the first instance each applicant is summoned to a meeting at the nearest of one of
the Migration Agency’s 58 reception offices to discuss their situation and to be provided
with information on the possible future outcomes of their case.
In addition, most people who apply for asylum are allowed access to legal counsel.
This is often a person with legal training who represents asylum seekers interests and
legal aid is provided while the Swedish Migration Agency considers the application (see
2.4 in relation to legal aid eligibility). The Swedish Migration Agency appoints and pays
for legal counsel, but the counsel works independently from the Swedish Migration
Agency or other government agencies. An asylum seeker can also suggest a person
that they trust, or specifically request a male or female counsel. Even if they are not
entitled to a counsel that the Swedish Migration Agency pays for, they can choose to
1187
hire a counsel that they pay for themselves.
1.2

What are the eligibility criteria (if any) for accessing

There is no eligibility criteria for accessing this advice/information. It is available to all

this advice/information? (e.g. merits of claim,
means testing)

asylum seekers.
When applying for asylum in Sweden, a receipt is provided and a few days later, the
applicant will receive a card called LMA-kort or the Asylum Seeker Card. The card
shows that the indi-vidual is an asylum seeker and that they have the right to stay in
the country whilst you are waiting for the reply. If they show their card when visiting a
health-care centre, the fee they have to pay will be smaller. Even though the LMA card
has the same format and, to some ex-tent, the same contents as an identity card, it is
not an ID card. It simply confirms that the indi-vidual has been registered in the

1187

Migration Agency, "Information for Asylum Seekers in Sweden", (24 April 2015), Accessed 1 July 2015, Available at:
http://www.migrationsverket.se/English/Private-individuals/Protection-and-asylum-in-Sweden/Adults-seeking-asylum/Information-for-asylum-seekersin-Sweden.html.
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Swedish Migration Agency's reception system under the name stated on the card.
Once an individual has received this card, they should always carry it as it may assist
when accessing information regarding services such as healthcare.
1.3

At which stages of the asylum process are people
eligible for asylum advice/information?

1188

People are eligible for advice as soon as they arrive in Sweden. When an asylum
seeker arrives in Sweden, they must report, as soon as possible, to the nearest office
of the Swedish Migration Agency. The asylum seeker, through an interpreter if
necessary, will then be given information about: Asylum regulations, the Dublin
Convention and Schengen system. Practical information provided will include:
•

Daily allowances, language classes, work, health care, legal support (lawyer);

•

Respecting national laws/regulations;

•

Secrecy and the right to collect information about asylum seekers from
governments and organisations but not from their governments; and

•

Returning home if their asylum application proves unsuccessful.

If the process proceeds, the person will be entitled to advice at each stage with their
nominated legal counsel.
1.4

1189

What proportion of people claiming asylum access

(i) All asylum seekers are entitled to information prior to their interview. Statistics are

asylum advice/information (i) prior to their asylum
interview (ii) for an asylum appeal?

not available regarding the specific proportions of asylum seekers who access this
information.
(ii) For an asylum appeal, as stated above, after a refusal at first instance each
applicant is invited to a meeting at the nearest of one of the Swedish Migration

1188

Migration Agency, "Information for Asylum Seekers in Sweden", (24 April 2015), Accessed 1 July 2015, Available at:
http://www.migrationsverket.se/English/Private-individuals/Protection-and-asylum-in-Sweden/Adults-seeking-asylum/Information-for-asylum-seekersin-Sweden.html.

1189

Ginbot Abraha, "A Handbook for Asylum Seekers in Sweden", (2007), Accessed 1 July 2015, Available at:
http://temaasyl2.episerverhotell.net/Documents/NTG-dokument/A%20Handbook%20for%20Asylum%20Seekers%20in%20Sweden.pdf, p. 12.

REFUGEE & ASYLUM PROCESSES  October 2015

DLA Piper  452

BENCHMARK 1 - TIMELY ADVICE AND INFORMATION
Agency’s 58 reception offices to discuss their situation and to be provided with
information on the possible future outcomes of their case. Therefore, it is presumed
that the figure is high but there are no statistics freely available to confirm the exact
proportion.
1.5

How is asylum advice/information funded? What
body administers the funds? What is its

The Swedish Migration Agency is commissioned by the Swedish Parliament and the
1190
government.
The Swedish Migration Agency provides information and is funded by

relationship to the body making asylum decisions?

the Swedish Government. The Swedish Migration Agency is also the body that decides

What is the budget for providing asylum
advice/information?

asylum claims at first instance. The Swedish Migration Agency’s budget increased by
50% in 2015 to 4.5 billion kronor ($520 million) to handle the increased number of
1191

applications.
It is not clear what proportion of this is spent on funding
advice/information.
1.6

Which organisation(s) provide asylum

The Swedish Migration Agency is the government agency responsible for asylum

advice/information?

claims in Sweden. The primary legislation governing the reception of asylum seekers in
Sweden is the Reception of Asylum Seekers and Others Act (1994), which contains
provisions of asylum seekers' rights, for example, rights of accommodation and
financial support. As stated above, the Swedish Migration Agency provides a large
amount of information to asylum seekers.
In addition, there are a number of NGOs and international organisations which can
provide assistance. These include, but are not limited to:

1190

•

UNHCR;

•

Amnesty International;

•

Caritas Sverige;

1192

Please note that the Swedish Migration Agency was previously called the Swedish Migration Board until 10/03/2015.

1191

News.com.au, "Migrants drawn by jobs, welfare to Europe", (21 April 2015), Accessed 1 July 2015, Available at:
http://www.news.com.au/finance/business/migrants-drawn-by-jobs-welfare-to-europe/story-e6frfkur-1227313140553.

1192

Migration Agency, "If you have sought protection and asylum", (30 March 2015), Accessed 1 July 2015, Available at:
http://www.migrationsverket.se/English/Private-individuals/Protection-and-asylum-in-Sweden/Adults-seeking-asylum.html.
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•

FARR – Swedish Network of Refugee Support Groups ("Flyktinggruppernas
och asylkommittéernas riksråd¨);

1.7

•

Swedish Refugee Advisory Center;

•

Save the Children;

•

The Swedish Red Cross;

•

Sociala Missionen;

•

AEASS: Association for Eritrean Asylum Seekers in Sweden; and

•

Swedish Branch of the International Federation of Iranian Refugees ("IFRS").

How is this advice/information provided? (e.g. faceto-face advice, telephone advice, group sessions

The Swedish Migration Agency provides information in a number of languages on
various aspects of the asylum procedure, on both their website and occasionally in

etc.)

printed form and in booklets at their reception centres. Special efforts have also been
made to take into account the needs of information of illiterate persons by frequently
using audio-visual methods. The website enables persons to have the text read out to
them in Swedish or English. There are plans to make this service available in other
languages, notably Somali. The Swedish Migration Agency has also produced material
for children both unaccompanied and in families, explaining to them the asylum
procedure in seven different languages. The reception centres for asylum seekers also
have leaflets available in a number of languages on the various aspects of the
procedure as well as on conditions of reception. A video explaining the asylum
process and procedures has been made by the Swedish Migration Agency in
cooperation with NGOs that is frequently shown in the waiting room for asylum
seekers. Seven to twelve languages – depending on the subject matter – have been
selected, in which information is provided.

1193

1193

AIDA - Asylum Information Database, "Information for Asylum Seekers & Access to NGOs and UNHCR", Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/sweden/asylum-procedure/information-asylum-seekers-access-ngos-unhcr.
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Swedish legislation and regulations also allow for a personal interview in all asylum
1194

cases.
Normally an asylum seeker has two case officers (handläggare). One of
them is in charge of examining the asylum application (Asylenheten) whereas the other
looks after the economic and social needs of asylum seeker during the waiting time
(Mottagningsenheten). For questions concerning asylum and the right to work (ATUND), asylum seekers can contact the former and for issues such as daily allowances,
school, medical expenses etc. they can contact the latter. They can also contact their
lawyer if they have any questions about their asylum application.
1.8

1.9

1195

Is the provision of advice/information proactive
(and designed to assist people to be prepared for

The provision of advice appears to be proactive, with a large amount of information
made available on websites and at the migration centres. A trained lawyer will also look

the process) or reactive (at the point they have a
problem and only focussed on that problem)?

out for applicant's interests and help to explain the grounds upon which the applicant
relies which will assist prior to making their case.

Who monitors the quality of asylum
advice/information? How is the quality of asylum
advice/information monitored? Who is responsible

UNHCR Regional Representation for Northern Europe
exercises supervisory
1197
responsibility by monitoring and supporting its Member States'
implementation of
the international refugee protection standards set out in the 1951 Convention and

for ensuring the implementation of
recommendations about the quality of asylum

related instruments, as well as international standards relating to the prevention and
reduction of statelessness and protection of stateless persons.

1196

advice/information?
The UNHCR Regional Representation for Northern Europe also promotes the adoption
and development of laws and policies in line with these standards and supports the
State authorities in implementing them, in a fair and efficient manner, with due account

1194

AIDA - Asylum Information Database, "National Country Report - Sweden", (December 2013), Accessed 1 July 2015, Available at:
http://www.refworld.org/pdfid/5406c2cb4.pdf.

1195

Ginbot Abraha, "A Handbook for Asylum Seekers in Sweden", (2007), Accessed 1 July 2015, Available at:
http://www.temaasyl.se/Documents/NTG-dokument/A+Handbook+for+Asylum+Seekers+in+Sweden.pdf p. 21.

1196

UNHCR, "Sweden", Accessed 1 July 2015, Available at: http://www.unhcr-northerneurope.org/where-we-work/sweden/.

1197

The UNHCR Regional Representation for Northern Europe oversees Denmark, Finland, Latvia, Norway, Estonia, Iceland, Lithuania and Sweden.
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taken to ensure an Age, Gender and Diversity sensitive and participatory approach.
The Regional Representation cooperates closely with NGOs who function as operating
partners on the ground in the areas of refugee protection and/or public
1198
information/awareness activities.
1.10

Is there a process for people who want to complain
about the asylum advice/information they have

There is an Applicants' Ombudsman who deals with situations where an applicant feels
they have received poor treatment from the Swedish Migration Agency. The current

tried to access/have received? Which body

ombudsman is Marina Bengtsson. Marina Bengtsson receives and investigates

administers it? What is their relationship to the
organisations providing asylum advice/information?

opinions or complaints from applicants, and she is also involved in the training of the
Swedish Migration Agency staff. However, the Applicants' Ombudsman does not deal

How often is the complaints process used? What is
the outcome?

with matters relating to assessment, decisions or appeals of individual cases.

1199

The Director General of the Swedish Migration Agency is accountable to Parliament for
the functions carried out by the Applicants' Ombudsman.
According to the current Applicants' Ombudsman,

1201

1200

approximately 5 to 10 complaints

are received each day (or 1800 – 3500 per year). Out of the complaints received each
year, the ombudsman handles roughly 30 to 64. There is no official statistics on the
outcome of complaining to the Applicants' Ombudsman.

1198

1202

UNHCR, "Sweden", Accessed 1 July 2015, Available at: http://www.unhcr-northerneurope.org/where-we-work/sweden/.

1199

Migration Agency, "The Applicants' Ombudsman", (8 April 2015), Accessed 5 October 2015, Available at:
http://www.migrationsverket.se/English/About-the-Migration-Agency/Our-organisation/The-Applicants-ombudsman.html.

1200

Migration Agency, "Utvärdering av sökandeombudsmannen vid Migrationsverket", (2 September 2008), Available at
http://www.esv.se/contentassets/6f2ee1a446ed475b88d86e44c42443f7/utvardering-migrationsverket.pdf.

1201

Radio Sweden, "Svårt att klaga hos Migrationsverket", (21 September 2011), Available at
http://sverigesradio.se/sida/artikel.aspx?programid=1646&artikel=4705606.

1202

Statskontoret, Tillsyn och klagomålshantering inom migrationsområdet", (12 December 2014), Available at
http://www.statskontoret.se/upload/Publikationer/2014/201432.pdf.
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2.1

Is there a role for a legal representative in the
asylum determination process?

Yes.

2.2

Is there any legislative or policy power/obligation
on the state to provide publically funded legal

Chapter 18 of the Aliens Act provides the right to public counsel, to which most asylum
seekers are entitled. Free legal assistance is provided to the asylum seekers

advice/representation to people making an asylum
claim?

throughout the regular procedure and at all appeal levels. It is funded by the State
budget. However, for Dublin Regulation cases and for manifestly unfounded
applications normally no free legal assistance is provided. The legal counsel is
assigned and designated by the Swedish Migration Agency unless the asylum
applicant asks for a specific lawyer.

2.3

1203

What are the eligibility criteria (if any) for accessing
asylum legal advice/representation? (e.g. merits of

If the Swedish Migration Agency determines that an asylum application will be
processed in Sweden, then a lawyer is appointed at the cost of the Swedish Migration

claim, means testing)

Agency, unless the Swedish Migration Agency determines that the asylum application
is straightforward and the person is likely to be granted a residence permit. In such
cases, a lawyer is not appointed. There is a right to legal representation as long as the
asylum application is being examined. If a final negative decision, which can’t be
appealed against, is made ordering the person to go back to their home country, they
1204

lose the right to legal assistance arranged by the Swedish Migration Agency.
Where
an applicant appeals, the case is first reconsidered by the Migration Agency. If the
Agency upholds the initial refusal, the case is then considered by a Migration Court. If
the decision is upheld by a Migration Court, the asylum seeker can seek permission to
appeal before the Migration Court of Appeal. As stated in comment 2.2, the asylum
seeker will have the right to paid-for legal representation for such appeals. A decision
by the Migration Court of Appeal to either refuse permission to appeal or to uphold the

1203

AIDA - Asylum Information Database, "National Country Report - Sweden", (December 2013), Accessed 5 October 2015, Available at:
http://www.refworld.org/pdfid/5406c2cb4.pdf, p. 17.

1204

Ginbot Abraha, "A Handbook for Asylum Seekers in Sweden", (2007), Accessed 1 July 2015, Available at:
http://temaasyl2.episerverhotell.net/Documents/NTG-dokument/A%20Handbook%20for%20Asylum%20Seekers%20in%20Sweden.pdf, p. 13.
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initial decision is final.
The right of asylum seekers to public counsel is not dependent on their financial
circumstances, and no means-testing is carried out.
However, public counsel will not be available to the asylum seeker in certain
circumstances. More particularly, no public counsel will be offered:
•

if the Swedish Migration Agency considers it to be self-evident that an applicant
will be granted residency in Sweden;

•

if an asylum claim should not be assessed by Sweden; and

•

if the Swedish Migration Agency considers the claim to be manifestly
unfounded. A case is considered manifestly unfounded if there are no asylum
grounds and a residence permit cannot be granted on any other grounds.

1205

The Migration Court of Appeal has also noted that "manifestly" in this regard
means that the court should be able to make a clear assessment regarding the
right to a permit without any further examination.
2.4

At which stages of the asylum process are people
eligible for asylum legal advice/representation?

1206

Free legal assistance is provided to asylum seekers throughout the regular procedure
and at all appeal levels and is funded. However, as discussed above, in Dublin
Regulation cases and manifestly unfounded applications normally no free legal
1207
assistance is provided.

2.5

What proportion of people claiming asylum access
asylum legal advice/representation (i) prior to their

(i) With the recent implementation of the project "Kortare väntan" (Shorter wait),
practice has been developed whereby public counsel is appointed very early on in the

asylum interview (ii) for an asylum appeal?

case, allowing them in most instances to meet the client before the asylum interview

1205

AIDA - Asylum Information Database, "National Country Report - Sweden", (December 2013), Accessed 5 October 2015, Available at:
http://www.refworld.org/pdfid/5406c2cb4.pdf, p. 22

1206

Decision MIG 2006:7

1207

AIDA - Asylum Information Database, "Regular Procedure -Sweden", Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/sweden/asylum-procedure/procedures/regular-procedure.
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takes place. The lawyer has to inquire briefly as to the substance of the claim and any
substantiating documents as well as provide the asylum seeker with advice on the
asylum procedure. The legal counsel then attends the oral interview and subsequently
makes a submission which incorporates any views on the oral transcript and any
supplementary information counsel wishes to refer to in relation to the substance of the
1208
case.
This indicates that the proportion is probably quite high. However, there were no freely
available statistics to confirm this.
(ii) As stated above, asylum seekers are provided with legal counsel for asylum
appeals. However, there were no freely available statistics to confirm the exact
proportion. As asylum appeals take place in Courts, it would be presumed that the
majority of asylum seekers have legal representation throughout the appeal process,
especially given the fact that the right to legal representation in asylum cases does not
depend on any form of means-testing.
2.6

What kinds of legal work are included (e.g. witness
statements, representation etc.) and what is

At the outset, the lawyer has to inquire briefly as to the substance of the claim and any
substantiating documents as well as provide the asylum seeker with advice on the

excluded, either formally or in practice?

asylum procedure (see comments at 2.5 re "Shorter Wait"). The legal counsel then
attends the oral interview and subsequently makes a submission which incorporates
any views on the oral transcript and any supplementary information counsel wishes to
1209
refer to in relation to the substance of the case.
(See more detailed comments at
3.8 re first instance process).

1208

AIDA - Asylum Information Database, "Regular Procedure -Sweden", Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/sweden/asylum-procedure/procedures/regular-procedure.

1209

AIDA - Asylum Information Database, "National Country Report - Sweden", (December 2013), Accessed 1 July 2015, Available at:
http://www.refworld.org/pdfid/5406c2cb4.pdf, p. 17.
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It is the duty of legal counsel to examine any refusal decision from the Migration
Agency and contact their client to query whether the asylum seeker wishes to lodge an
appeal. Oral hearings at the Migration Court are not mandatory, although the asylum
seeker can request one through the legal representative. If an oral hearing is granted,
the legal representative will represent the asylum seeker at the hearing. If an oral
hearing is refused, the legal representative will help the asylum seeker complete the
written submissions.
2.7

How is it funded? What body administers the
funds? What is its relationship to the body making

The Swedish Migration Agency is commissioned by the Swedish Parliament and the
govern-ment which funds legal representation. The Swedish Migration Agency is also

asylum decisions? What is the budget for providing

the body which decides asylum claims at first instance. It is unclear what the exact

asylum legal advice/representation? How much of
a legal representative’s time does the budget allow

budget was for providing legal representation but in 2011, €84 million was reportedly
spent on the preparation and deci-sion phase which included the cost of legal

for?

assistance as well as interviews, establishing iden-tity and travel routes, country of
origin information, Dublin Regulation transfers and preparation of cases for decisionmaking and preparation for court procedures.

1210

It is often impossible for legal counsel to know in advance exactly how many hours of
work they will ultimately be able to seek compensation for. Their submitted hours are
liable to be reduced by a decision of the Migration Agency. Between 10-15 hours of
work is normally approved at the first instance for regular cases. However, any hours
spent in excess of this will have to be carefully justified by legal counsel with reference
to, for example, the exceptional nature of the case. Interpretation costs are reimbursed
separately along with other necessary expenses. Lawyers do not get paid for
1211
investigating country of origin information.

1210

EMN - European Migration Network, "Ad-Hoc Query on 'expenditure of asylum system", (14 January 2013), Accessed 1 July 2015, Available at:
http://www.sisekaitse.ee/public/ERV/ad_hoc/2011._a_varjupaik/2013/Compilation_NL_EMN_adhoc_query_on_expenditure_of_asylum_system_wider_dissemination.doc.

1211

AIDA - Asylum Information Database, "Regular Procedure -Sweden", Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/sweden/asylum-procedure/procedures/regular-procedure.
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2.8

Which organisation(s) provide asylum legal advice

The Swedish Migration Agency is responsible for appointing the lawyers who provide

/information? What qualifications are required for
people to provide asylum legal advice/information?

legal advice. There are no special requirements for lawyers with regard to their
knowledge of asylum and migration law. It is sufficient that they have a law degree in

Who regulates this?

order for them to be appointed. The Swedish Migration Agency maintains a list of
persons who have registered to be legal counsel in asylum and migration cases and
distributes cases according to the availability of these counsel.

1212

In addition, organisations such as the Swedish Refugee Advice Centre, and others
listed in question 1.6, can provide legal advice. The Swedish Refugee Advice Centre
provides free legal counselling and assistance in all matters concerning asylum, family
reunification, Swedish citizenship and other matters referring to the Swedish Aliens'
Act.
2.9

1213

Who monitors the quality of asylum legal
advice/information? How is the quality of asylum

Within the confinements of this research, it appears that there is no specific Swedish
body that monitors the quality of legal advice. There are no requirements on legal

legal advice/representation monitored? Who is
responsible for ensuring the implementation of

counsel to pass any tests in this area of law and this means there could be an uneven
level of competence which, in individual cases, could operate to the detriment of an

recommendations about the quality of legal advice
and representation?

asylum seeker.

1214

UNHCR works with a number of NGOs to maintain a network of lawyers. During 2014
and 2015 the UNHCR Regional Representation prioritised the development and quality

1212

AIDA - Asylum Information Database, "Regular Procedure -Sweden", Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/sweden/asylum-procedure/procedures/regular-procedure.

1213

Rights in Exile Programme, "Sweden Pro Bono Directory", Accessed 1 July 2015, Available at: http://www.refugeelegalaidinformation.org/swedenpro-bono-directory.

1214

AIDA - Asylum Information Database, "Regular Procedure", Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/sweden/asylum-procedure/procedures/regular-procedure.
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of legal representatives. UNHCR states that it continues to support the capacity
building of staff at the Migration Courts in Sweden.
2.10

1215

Is there a process for people who want to complain
about the asylum legal advice/representation they

The asylum seeker has the right to complain to the Migration Agency if their legal
counsel does not fulfil their duties and to request a new lawyer. However, this is rarely

have received? Which body administers it? What is
their relationship to the organisations providing

granted. A lawyer has to have seriously breached their professional duties to be
removed from a case, for example drunken behaviour or other gross misconduct not

asylum legal advice/representation? How often is

directly related to the handling of the substance of the case. The decision whether or

the complaints process used? What is the
outcome?

not a new lawyer should be appointed for the asylum seeker is taken by the Migration
Agency. If the Migration Agency refuses to let the asylum seeker change counsel, the
1216

decision can be appealed to the Migration Court.
Even if the request is ultimately
denied by the Migration Court, the asylum seeker is still at liberty to change legal
counsel. However, the asylum seeker will then have to pay for the substitute counsel.
The sources we reviewed suggested that migration law is not viewed as a prestigious
area of practice in the Swedish legal profession but initiatives have been undertaken at
the Universities of Uppsala and Lund to give training to students at doctoral level in this
field who will monitor and analyse current practice of international law.

1217

BENCHMARK 3 - ACCURATE AND TIMELY DECISIONS
3.1

Has the country signed the 1951 Refugee
Convention? How is the 1951 Convention

Sweden has signed the 1951 Refugee Convention. Sweden signed the Convention on
28 July 1951 and ratified it on 26 October 1954. The Convention is incorporated into

incorporated into legislation/policy?

domestic law by the Aliens Act 2005. Furthermore, since 1 January 2010 Sweden has
amended the Aliens Act to fulfil the requirements of the EU's Qualifications Directive.

1215

UNHCR, "Main Activities", Accessed 1 July 2015, Available at: http://www.unhcr-northerneurope.org/where-we-work/sweden/sweden/mainactivities/.

1216

Swedish Network of Refugee Report Groups (FARR), "Good Advice for Asylum Seekers in Sweden", (2011), Accessed 1 July 2015, Available at:
http://www.farr.se/files/GodaRad/GR_engelska_2011.pdf, p.22.

1217
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3.2

Which body is responsible for administering the

The Swedish Migration Agency, a government body, is responsible for administering

asylum process? What is their relationship to the
body responsible for border enforcement? What is

the asylum process. It has offices in approximately 40 locations. The Swedish
Migration Agency is the authority that considers applications from people who want to

relationship to body responsible for other forms of
immigration?

take up permanent residence in Sweden, visit, seek protection from persecution or
acquire Swedish citizenship. The Swedish Migration Agency is commissioned by
parliament and government, who set Swedish asylum and migration policy.

1218

The

Swedish Customs Service performs duties related to law enforcement including border
guard duties. It is also a governmental body but has no relationship with the Swedish
Migration Agency.
3.3

Is there an inquisitorial or adversarial system for
deciding asylum claims? Or mixed (and if so how)?

Since the reform of the Aliens Act in 2006, first instance decisions in asylum cases are
taken by an administrative body (the Swedish Migration Agency). (see comments at
3.8). However, appeals are dealt with on an adversarial basis in the administrative
1219
courts.
A first appeal can be brought to the Migration Court. If the Migration Court
upholds the decision of the Migration Agency, the applicant can seek permission to
appeal from the Migration Court of Appeal. If the applicant is granted permission, the
appeal will then be heard by the Migration Court of Appeal.

3.4

Can people be removed while their asylum claim is
being decided?

For general applications, no. However, there is an accelerated process for “manifestly
unfounded applications”. If a claim is found to be manifestly unfounded the
Swedish Migration Agency may issue an order called “refusal of entry with
immediate enforcement”. This means that an applicant is to be expelled from Sweden
and that they are not allowed to stay in order to appeal the decision. Such a decision is
1220
made within three months after the asylum claim.

1218

Migration Agency, "The Mission of the Migration Agency", (8 April 2015), Accessed 1 July 2015, Available at:
http://www.migrationsverket.se/English/About-the-Migration-Agency/Our-mission.html.

1219

AIDA - Asylum Information Database, "National Country Report - Sweden", (December 2013), Accessed 1 July 2015, Available at:
http://www.refworld.org/pdfid/5406c2cb4.pdf, p. 10.

1220

AIDA, "Accelerated Procedures", Available at: http://www.asylumineurope.org/reports/country/sweden/accelerated-procedures.
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A person may appeal a refusal of entry, but is not entitled to wait in Sweden
1221

while the court considers the appeal unless the court grants the right to stay.
Voluntary organisations can sometimes provide support in this situation. The Swedish
Migration Agency may not decide on expulsion or refusal of entry without giving the
opportunity to comment on the decision in an oral hearing. This rule also applies to
Dublin Convention cases.
3.5

Are there any admissibility procedures or are all
those asylum claims that are lodged (and not

1222

There are no admissibility procedures in Sweden.

1223

withdrawn by the applicant) heard?
3.6

Is there a statutory or policy time limit for how
quickly parts of the asylum process are conducted?

The Swedish Migration Agency's goal is to reach a decision within three months. If an
applicant cannot show proof of identity, or grounds for asylum, it may take longer to

Is there flexibility in this if requested by the
applicant? Is this the same for all claims? Are

investigate. It may also, on occasion, take longer if there has been an unusual inflow of
1224
asylum applications.

particular cases expedited e.g. vulnerable cases,
those considered easy to grant/refuse?

Syrians, Eritreans and to some extent Somali cases as well as unaccompanied
children are treated in an expedited procedure and this has led to an acceptance rate
that is high in current statistics with around 52% approved cases in February 2013. At
present, the Swedish Migration Agency gives priority to the processing of asylum
applications submitted by Syrian refugees. The new policy of granting Syrians in need

1221

Swedish Network of Refugee Report Groups (FARR), "Good Advice for Asylum Seekers in Sweden", (2011), Accessed 1 July 2015, Available at:
http://www.farr.se/files/GodaRad/GR_engelska_2011.pdf, p.21

1222

Swedish Network of Refugee Report Groups (FARR), "Good Advice for Asylum Seekers in Sweden", (2011), Accessed 1 July 2015, Available at:
http://www.farr.se/files/GodaRad/GR_engelska_2011.pdf, p.21

1223

AIDA - Asylum Information Database, "Admissibility Procedures", Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/sweden/admissibility-procedures.

1224

Migration Agency, "Considering your asylum application", (1 July 2015), Accessed 1 July 2015, Available at:
http://www.migrationsverket.se/English/Private-individuals/Protection-and-asylum-in-Sweden/Adults-seeking-asylum/Considering-yourapplication.html.
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of international protection permanent residence permits allows them the right to family
reunification with immediate family members (husband, wife, partner and children
under 18 years of age).
3.7

How and where do people lodge an asylum claim?

1225

Asylum should be claimed as soon as possible after arriving in Sweden, ideally the
same day to show in need of urgent protection. When a person reaches the borders of
Sweden (including airports), a person can state that they wish to claim asylum. They
will then be taken to one of the Swedish Migration Agency's application units located in
Gävle, Göteborg, Malmö, Märsta, Norrköping or Stockholm.

1226

The application centres receive the asylum application and take fingerprints and
a picture. They will also assess whether the person is entitled to financial aid that
asylum seekers can get if they do not have money of their own. Children under 14 do
not need to provide fingerprints.
3.8

1227

How is the substance of an asylum claim conveyed
to the asylum decision maker? (e.g. on paper, an

The substance of an asylum claim is conveyed to the decision maker in person. At the
first assessment the Swedish Migration Agency will ask only a few questions

asylum interview)

about why a person wishes to claim asylum in Sweden. The information that the case
worker is looking for at this first meeting is name, date of birth, citizenship and
language. The Swedish Migration Agency will also check the person's health status
and ask whether they want to undergo a voluntary medical check-¬‐up which is an
1228
entitlement.

1225

AIDA - Asylum Information Database, "Treatment of Specific Nationalities - Sweden", Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/sweden/treatment-specific-nationalities.

1226

Migration Agency, "Considering your asylum application", (1 July 2015), Accessed 1 July 2015, Available at:
http://www.migrationsverket.se/English/Private-individuals/Protection-and-asylum-in-Sweden/Adults-seeking-asylum/Considering-yourapplication.html.

1227

Swedish Network of Refugee Report Groups (FARR), "Good Advice for Asylum Seekers in Sweden", (2011), Accessed 1 July 2015, Available at:
http://www.farr.se/files/GodaRad/GR_engelska_2011.pdf, p. 16.

1228

Swedish Network of Refugee Report Groups (FARR), "Good Advice for Asylum Seekers in Sweden", (2011), Accessed 1 July 2015, Available at:
http://www.farr.se/files/GodaRad/GR_engelska_2011.pdf, p. 16.
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After an individual has claimed asylum, the Migration Agency will issue them an LMAcard and the asylum seeker will be offered accommodation.

1229

There will then be a second, more in depth, interview where the applicant conveys their
claim in detail. The identity of the applicant will also be examined extensively. The
details of the asylum assessment itself may vary. However, it is important that the
asylum seeker hands in all documentation that he or she would desire the Migration
Agency to consider as early as possible. Any subsequent attempt to produce such
documents might raise suspicions as to why they were not produced initially. If a public
1230
counsel has been appointed, she or he will also be called to the interview.
After the second interview is completed, a written record of it will be sent to counsel
and the asylum seeker. The asylum seeker will be able to comment on the content of
the written record and supplement it with further information. After receiving any such
comments, the Migration Agency usually make a decision on whether a residency
permit can be granted within a few weeks.
If the claim is rejected by the Migration Agency, it can be appealed to the Migration
Court and, if permission to appeal is granted by the Migration Court of Appeal, it can be
further appealed to the Migration Court of Appeal. The right to public counsel is
retained throughout this appeals procedure.
3.9

In practice, how long do people wait between
having lodged an asylum claim and conveying the

It is not possible to say in advance how long an applicant will have to wait before they
are asked to come to an asylum investigation. Recently, there have been many more

1229

Swedish Network of Refugee Report Groups (FARR), "Good Advice for Asylum Seekers in Sweden", (2011), Accessed 1 July 2015, Available at:
http://www.farr.se/files/GodaRad/GR_engelska_2011.pdf, p. 16.

1230

Swedish Network of Refugee Report Groups (FARR), "Good Advice for Asylum Seekers in Sweden", (2011), Accessed 1 July 2015, Available at:
http://www.farr.se/files/GodaRad/GR_engelska_2011.pdf, p. 17.
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substance of their case to the decision maker?

people than usual arriving in Sweden and seeking asylum. Therefore the Swedish
Migration Agency's waiting times have increased. It takes longer than usual to be
asked to come to an asylum investigation and to be told the decision.

3.10

In practice, how long do people wait between
having lodged an asylum claim and receiving a
decision on their claim?

1231
1232

In 2014, the average time for handling decisions at first instance was 142 days.
The length of time it takes to reach a decision depends on such factors as the number
of asylum seekers who have arrived in recent months and how complicated their cases
are. To speed up and make the asylum application assessment smoother, provision of
all relevant documents including identification documents is crucial for each asylum
request.
On the other hand, if a certain asylum case was determined to be a manifestly
unfounded application a decision can immediately be made refusing entry and
removing the person from Sweden.

3.11

1233

Is there a right of appeal against a refusal of
asylum? How long do people have to lodge an

Yes. If an application is refused the applicant can accept the decision and leave the
country, or appeal.

appeal? Is an appeal heard in person or on the
papers? Is it public?

If the applicant chooses to appeal the decision, they are asking a court to examine the
decision. The appeal is sent to the Swedish Migration Agency. It must have arrived at
the Swedish Migration Agency before the decision takes effect, which is three weeks
from the day the applicant was informed of the decision.

1231

Migration Agency, "Questions and answers about waiting for your asylum investigation", (6 October 2014), Accessed 1 July 2015, Available at:
http://www.migrationsverket.se/English/Private-individuals/Protection-and-asylum-in-Sweden/Adults-seeking-asylum/Considering-yourapplication/Questions-and-answers-about-waiting-for-your-asylum-investigation.html.

1232

Migration Agency, "Asylum Decisions, Swedish Migration Board, 2014", Accessed 1 July 2015, Available at:
http://www.migrationsverket.se/download/18.39a9cd9514a346077211b04/1422893141054/Avgjorda+asyl%C3%A4renden+2014++Asylum+desicions+2014.pdf.

1233

Ginbot Abraha, "A Handbook for Asylum Seekers in Sweden", (2007), Accessed 1 July 2015, Available at:
http://www.temaasyl.se/Documents/NTG-dokument/A+Handbook+for+Asylum+Seekers+in+Sweden.pdf.
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The Swedish Migration Agency first looks at the appeal to see if the decision should be
changed. If the Swedish Migration Agency does not want to change its decision, the
case is sent to a Migration Court, of which there are currently four. This is known as a
first appeal. See further comments below re the procedure adopted.
If the applicant does not agree with the ruling of the Migration Court, there is a further
possibility of appeal before the Migration Court of Appeal to which leave to appeal has
to be requested. According to section 12 of the Swedish Aliens Act an appeal to the
Migration Court of Appeal is issued if:
1.

it is of importance for the guidance of the application of the law that the appeal
is examined by the Migration Court of Appeal; or

2.

there are other exceptional grounds for examining the appeal.

The applicant has three weeks to appeal to the Migration Court of Appeal after the
publication of the first appeal decision. The Court of Appeal can exceptionally hold an
oral hearing but in most cases there is only a written procedure. Decisions on leave to
appeal are taken by two persons, a judge and a case-officer. There are no lay judges
at the Appeal Court. If leave to appeal is granted, a decision is taken by three judges.
In exceptionally important cases there is a sitting with seven judges.
Oral hearings at the Migration Court (first appeal stage) are not mandatory but can be
re-quested by the asylum seeker through their lawyer. A decision has to be made by
the judge on the matter of an oral hearing before the case is examined by the court.
Where the court refus-es an oral hearing the applicant is given a set date by which the
appeal must be completed. Currently the three courts vary in the extent to which oral
hearings are granted: Malmö grants oral hearings in 33% of cases, Gothenburg in 21%
of cases and Stockholm just 14%, with a national average of 20% An oral hearing may
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be open to the public initially but before the pro-ceedings start the judge inquires about
the applicant's wishes in this respect and makes a de-cision accordingly.
An applicant or their public counsel can request that the proceedings take place behind
closed doors and that the documents be treated with confidentiality.

1234

The judge

may, however de-termine that other issues outweigh the wishes of the applicant. The
judge may declare that the hearing be in camera (e.g. in cases of national security).
The Migration Courts are sup-posed to use caution when giving out information
about asylum seekers. Decisions are published but formulated in a way as to
minimise any harm to the applicant. Names can be omitted on request and certain
parts of the testimony can be declared confidential and there-fore not included in the
final decision. The Courts' decisions are not available on the Internet, however, upon
request the general public has access to all decisions in paper or electronic
1235
versions.
3.12

3.13

In practice, how long do people wait between
having an initial decision refused and having a

Usually, a decision by the Migration Court will be handed down within a few weeks of
1236
the hearing of the appeal.
This contrasts starkly with first instance decisions, see

decision on their appeal?

comment 3.10 above.

Is there any provision for re-opening a case
refused on appeal if new information comes to

Yes, if new information is revealed after an application has been refused, the Swedish
Migration Agency may consider whether the new information means that the person

light?

cannot be deported. For example, the situation in their home country may have

1234

Swedish Network of Refugee Report Groups (FARR), "Good Advice for Asylum Seekers in Sweden", (2011), Accessed 1 July 2015, Available at:
http://www.farr.se/files/GodaRad/GR_engelska_2011.pdf, p. 27.

1235

AIDA - Asylum Information Database, "Regular Procedure -Sweden", Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/sweden/asylum-procedure/procedures/regular-procedure.

1236

Migration Agency, "Appeal – Migration Court", (27 May 2015),, Available at: http://www.migrationsverket.se/English/Private-individuals/Protectionand-asylum-in-Sweden/Children-seeking-asylum/Without-parents/Appeal---Migrations-Court.html.
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worsened, or the person may have become seriously ill. The Swedish Migration
Agency can consider these facts on its own initiative, or on request by the applicant.

1237

This does not take the form of a completely new application, but is rather a
reconsideration by the Migration Agency of whether its previous decision should be
carried out.
The police are also under a duty to report to the Migration Agency any impediments to
the enforcement of a refusal for asylum.
3.14

What forms of protection are available (asylum,
subsidiary protection, humanitarian protection)?

Refugee Status (Aliens Act Chapter 4, Section 1)

What is the rate at which asylum decisions are
granted at (i) initial decision (ii) appeal, by

status declaration. This is an international status declaration based on both the Geneva

nationality? What is rate at which subsidiary status
and humanitarian status are granted at (i) initial

A refugee is someone who may be subjected to persecution if they go back their home

decision (ii) appeal, by nationality?

A person who, according to Swedish law, is considered a refugee is granted refugee
Convention and the EU's Qualifications Directive.
country can stay in Sweden as a refugee if he or she cannot obtain protection in his or
her home country — and if the persecution he or she is subjected to is a result of his or
her:
•

race (origin), national or ethnic origin (for example skin colour);

•

nationality, for example linguistic or ethnic group;

•

religion;

•

political affiliation (opinions on how a country should be governed); or

•

belonging to a certain social group, gender (male or female) or sexual
orientation (sexual orientation means homosexual, heterosexual or bisexual).

In order to be granted asylum, the asylum seeker must risk being persecuted for one of

1237

Migration Agency, "Information for Asylum Seekers in Sweden", (24 April 2015), Accessed 1 July 2015, Available at:
http://www.migrationsverket.se/English/Private-individuals/Protection-and-asylum-in-Sweden/Adults-seeking-asylum/Information-for-asylum-seekersin-Sweden.html and Migration Agency, "New events after the refusal of an asylum application", (24 April 2015), Available at:
http://www.migrationsverket.se/English/Private-individuals/Protection-and-asylum-in-Sweden/Adults-seeking-asylum/If-your-application-isrefused/New-events-after-refusal.html.
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these reasons and be so scared that he or she can't or won't use protection in his or
her home country, for example police protection.
According to the law this applies no matter whether the persecution is by the country's
authorities or if the country's authorities can't or won't provide protection from
1238
persecution.
Subsidiary Protection (Aliens Act Chapter 4, Section 2)
A person who, according to Swedish law, is considered eligible for subsidiary
protection will be granted a subsidiary protection status declaration. This is an
international status declaration based on the provisions in the EU´s Qualifications
Directive.
Persons in need of subsidiary protection are people who are not refugees as defined
by the law, but who are still afraid to return to their home country.
There are two main reasons why a person is in need of protection.
1.

The person either risks torture, death penalty, or other inhuman or degrading
treatment if he or she returns.

2.

The person needs protection because there is a serious risk that he or she will
be injured in a war or other violence in the country. He or she may also not be
able to return because of a natural disaster.

A person becomes in need of protection if they can't obtain protection and help in their
own country.

1239

1238

Migration Agency, "Asylum Decision - What Happens then", (7 April 2015), Accessed 1 July 2015, Available at:
http://www.migrationsverket.se/English/Private-individuals/Protection-and-asylum-in-Sweden/Children-seeking-asylum/Without-parents/Asylumdecision.html.
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Person otherwise in need of protection (Aliens Act Chapter 4, Section 2a)
A person who, according to Swedish law, is considered otherwise in need of protection
will be granted a status declaration as a person otherwise in need of protection. Such
status is conferred on an individual who is outside the country of his or her nationality
because the individual:
1.

feels a well-founded fear of suffering the death penalty or being subjected to
corporal punishment, torture or other inhuman or degrading treatment or
punishment; or

2.

needs protection because of external or internal armed conflict or, because of
other severe conflicts in the country or origin, feels a well-founded fear or being
subjected to serious abuses; or

3.

is unable to return to the country of origin because of an environmental
disaster.

This is a Swedish status declaration which is only valid in Sweden.
See question 0.2 for rates at which asylum applications are granted at both initial
decision and appeal.
For applications and granting of protection status at first instance in 2012 by
Nationality, please see Annex 2.
3.15

Which body is responsible for deciding (i) an
asylum claim (ii) an asylum appeal and in each

(i) The Swedish Migration Agency decides asylum claims in the first instance. It is the
Swedish Aliens Act that governs who may be granted a residence permit. This is the

case what is its relationship to the bodies listed in

same body as noted in 3.2.

1239

Migration Agency, "Asylum Decision - What Happens then", (7 April 2015), Accessed 1 July 2015, Available at:
http://www.migrationsverket.se/English/Private-individuals/Protection-and-asylum-in-Sweden/Children-seeking-asylum/Without-parents/Asylumdecision.html.
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3.2?
(ii) An appeal is first sent to the Swedish Migration Agency which re-examines the
decision. If the agency stands by its rejection decision, the appeal will be passed on to
the Migration Court at one of the administrative courts in Stockholm, Gothenburg,
1240

Malmo or Lulea who will decide the first appeal.
There is a further option of
appealing the decision of the Migration Court to the Migration Court of Appeal at the
Administrative Court in Stockholm. However, the Migration Court of Appeal only
examines in principle important cases and only after having granted leave to appeal.
The Migration Court and Migration Court of Appeal are independent from the Swedish
Migration Agency.
3.16

What qualifications are required to be the person
who (i) decides an asylum claim (ii) decides an
asylum appeal?

i) A law or political science degree is generally required to work on asylum cases.
(ii) Appeals are decided by judges at the Migration Court. All judges are trained
lawyers, usually with substantial experience.

3.17

1241

1242

How is the quality of (i) asylum decisions (ii)

The UNHCR. The main priorities for the Regional Representation are frontloading,

asylum appeals monitored and by whom? Who is
responsible for ensuring the implementation of

improving, and assuring the quality of the asylum procedures.

recommendations (internally and externally)?

In 2011, UNHCR worked in collaboration with the Swedish Migration Agency to present
a study of the Swedish ‘first instance’ procedure, or how initial decisions are made by
the Migra-tion Agency in asylum cases in Sweden. This quality initiative was financially

1240

Migration Agency, "Appeal", (2 December 2013), Accessed 1 July 2015, Available at: http://www.migrationsverket.se/English/Privateindividuals/Protection-and-asylum-in-Sweden/Asylum-regulations/From-application-todecision.html?state=view&skip=6&sv.url=12.5e83388f141c129ba63b34f.

1241

AIDA - Asylum Information Database, "Regular Procedure- Sweden", Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/sweden/asylum-procedure/procedures/regular-procedure.

1242

Migration Agency, "Appeal - Migration Court", (27 May 2015), Accessed 1 July 2015, Available at: http://www.migrationsverket.se/English/Privateindividuals/Protection-and-asylum-in-Sweden/Children-seeking-asylum/With-parent-/Appeal---Migration-Court.html.
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supported by the European Union. After this study the Swedish Migration Agency
began ‘Daily Learning Organ-ization’, a large quality assurance project due to be
completed in 2014. UNHCR has been part of the steering committee and the reference
group for this project, providing advice and tech-nical support. It is expected that this
project will improve asylum assessment procedures at the Migration Agency, as well as
1243
provide technical and legal guidance to case owners and decision makers.
3.18

Is there a fee for (i) lodging an asylum claim (ii)

No fees are charged for either lodging an asylum claim or making an appeal.

making an appeal?
3.19

Do asylum seekers have a choice about the
gender of the person making their asylum decision/
hearing their appeal/ interpreting?

Individual examinations do include consideration to gender, including having a gender
1244
perspective and taking into account LGBT issues.
This indicates that asylum
seekers may be able to make a request regarding the gender of the person making
their asylum decision and/or hearing their appeal. However, it is unclear whether such
requests would be granted. A female applicant is entitled request a female interpreter
1245
and a female legal counsel.

3.20

Is child care available for people who need it while
they are (i) lodging their asylum claim (ii) conveying

Child-care is a priority issue in Sweden because most children in Sweden grow up with
both parents working and having the responsibility for supporting the family.

the substance of their asylum claim (iii) having their

Municipalities provide children with day-care and after-school activities at subsidised

asylum appeal heard?

rates.

1246

Since 1 January 2002, asylum-seeking children and young people have been entitled
to education, pre-school activities and school-age childcare on the same terms as

1243

UNHCR, "Main Activities", Accessed 1 July 2015, Available at: http://www.asylumineurope.org/reports/country/sweden/asylumprocedure/procedures/regular-procedure.

1244

"Asylum Rules", (3 March 2011), Accessed 1 July 2015, Available at: http://www.exiles10.org/IMG/pdf/Asylum_rules.pdf.

1245

AIDA - Asylum Information Database, "National Country Report - Sweden", (December 2013), Accessed 1 July 2015, Available at:
http://www.refworld.org/pdfid/5408091d4.pdf p. 16

1246

Ginbot Abraha, "A Handbook for Asylum Seekers in Sweden", (2007), Accessed 1 July 2015, Available at:
http://temaasyl2.episerverhotell.net/Documents/NTG-dokument/A%20Handbook%20for%20Asylum%20Seekers%20in%20Sweden.pdf, p. 34.
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children who are registered as residents in Sweden. However, asylum-seeking children
are not obliged to attend school.

1247

The residence centres have organised child-care based on the participation of parents
them-selves. When parents take part in the compulsory activities, childcare is arranged
for their children. In addition, after-school activities are also made available in the
residence centres. If an asylum seeker is living in independent accommodation and
has children who need day-care and schooling, they should contact the Municipality in
1248
which they are living.
3.21

Is there any legislative or policy power/obligation

Yes. Section 11 of the Aliens Act states that a person who is an interpreter in the

on the state to provide publically funded
interpreting services for people making an asylum

handling of a case under this Act before an authority is entitled to receive a fee and
remuneration from public funds for costs and for loss of time. This is, however, not

claim? For which parts of the asylum process (e.g.
at interviews with the decision making body, with

applicable if the assignment has been carried out as part of the interpreter’s duties as
an employee of a public authority.

legal representatives, at appeal hearings)? Who is
responsible for monitoring the quality of asylum

An interpreter is available to translate for applicants that need it when contacting the

interpreting services? Who is responsible for

Swedish Migration Agency. The interpreter is neutral and will translate only what is

ensuring the implementation of recommendations
about asylum interpreting services?

said. The interpreter is not allowed to let his or her own private, political or religious
beliefs become involved. Neither is the translator permitted to speak of what he or she
1249
has heard during your investigation.
Interpreters are available at all stages of the

1247

European Commission, "Integrating Immigrant children into Schools in Europe - Sweden", Accessed 1 July 2015, Available at: http://www.tickleproject.eu/project/documents/immigration_and_schooling/Sweden_EN.pdf.

1248

Ginbot Abraha, "A Handbook for Asylum Seekers in Sweden", (2007), Accessed 1 July 2015, Available at:
http://temaasyl2.episerverhotell.net/Documents/NTG-dokument/A%20Handbook%20for%20Asylum%20Seekers%20in%20Sweden.pdf, p. 25.

1249

Migration Agency, "Considering your Asylum Application", (1 July 2015), Accessed 1 July 2015, Available at:
http://www.migrationsverket.se/English/Private-individuals/Protection-and-asylum-in-Sweden/Adults-seeking-asylum/Considering-yourapplication.html.
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procedure.

1250

There is no formal system to guarantee the quality of interpretation and

no formal register is kept over certified interpreters.

1251

The Migration Agency is also

not required to use legal interpreters.
3.22

Is there a process for people who want to complain
about the way (i) their asylum claim (ii) their asylum
appeal has been decided? Which body administers

If someone wants to complain about being treated badly by Swedish Migration Agency
staff, they can seek advice from the Migration Agency’s own Applicants' Ombudsman.
The Ombudsman will receive and investigate complaints, but cannot look at the

it? What is their relationship to the organisations

evaluation of the reasons for asylum.

deciding asylum claims/hearing asylum appeals?
How often is the complaints process used? What is

An applicant can complain to the Judiciary Ombudsmen if they think that someone has

the outcome?

been mistreated by or received poor information from a State authority or State
representative in the handling of a case. The Judiciary Ombudsmen make sure that
authorities and State representatives comply with the law and fulfil their obligations.
However, the Judiciary Ombudsmen can never change a decision or a judgement.
An applicant can also complain to the discrimination ombudsmen. The discrimination
ombudsmen works for the equal rights and opportunities of all and against all forms of
negative discrimination, for instance on grounds of sex, gender expression, ethnic
origin, religious belief, physical or mental disability, sexual orientation or age.

1252

1250

AIDA - Asylum Information Database, "National Country Report - Sweden", (December 2013), Accessed 5 October 2015, Available at:
http://www.refworld.org/pdfid/5408091d4.pdf, p. 11.

1251

AIDA - Asylum Information Database, "National Country Report - Sweden", (December 2013), Accessed 5 October 2015, Available at:
http://www.refworld.org/pdfid/5408091d4.pdf, p.16.

1252

Swedish Network of Refugee Report Groups (FARR), "Good Advice for Asylum Seekers in Sweden", (2011), Accessed 1 July 2015, Available at:
http://www.farr.se/files/GodaRad/GR_engelska_2011.pdf, p. 77.
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Applicants may also be able to take complaints all the way to the European Court of
1253

Human Rights or Committee against Torture.
For example, if an applicant fears that
a deportation would expose them to a real risk of torture because of their sexual
orientation they can argue that their deportation would run contrary to Article 3 of the
European Convention of Human Rights. If such a claim is unsuccessful before the
domestic courts, the applicant can pursue the claim before the European Court of
Human Rights.
3.23

Are asylum seekers detained at any point in the

Asylum seekers may be detained, however in practice relatively few asylum seekers

asylum process? What are the criteria? How many
are detained? Where are they detained? Who

are placed in detention. According to the Aliens Act, an asylum seeker can be placed in
detention for several reasons. There are three categories of detainees:

operates the places of detention? Who is
responsible for the decision to detain? Is there any

1.

legislative/policy time limit on the detention of

detained if their identity is unclear. Under this category people can be held in detention

asylum seekers? Is there automatic oversight of
the decision to detain?

for 2 weeks while their identification is being ascertained. This can be extended to a
maximum of 2 months.
2.

Unclear ID or identification detention, allowing for asylum seekers to be

Investigation detention, where the right of the detainee to be released into the

community is being investigated. This is generally when there are questionable aspects
regarding identity and further investigation is needed, particularly if there is a possibility
of national security being at risk if they are released. This category can be held in
detention for 2 months and extended to a maximum of 4 months. It is possible that a
detainee can be transferred from an ID to an Investigation category, meaning they can
be held in detention up to 6 months. Identity investigations are undertaken by the
Swedish Migration Agency’s Asylum Bureau with aid from the Foreign Affairs
Department and the Police.

1253

See example at: Human Rights Group "Sweden: Gay asylum-seeker seeks court backing against Libya return", (2 April 2015), Accessed 1 July
2015, Available at: http://www.humanrightseurope.org/2015/04/sweden-gay-asylum-seeker-seeks-court-backing-against-libya-return/.
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3.

If the person, in all probability, will soon be deported or that if it is expected that

they will go into hiding if released. In this case, detention continues until travel
documents are prepared. If it exceeds 2 months, then an appeal against detention can
be submitted to Migration Courts.
Normally after three days in detention the individual has the right to have legal
assistance. All detainees have a right under Swedish law to appeal their being held in
detention. Appeals are sent to the Migration Courts. As an alternative to detention
someone can also be put under supervision, i.e. a person reports regularly to the
Migration Agency or to the police to confirm his cooperation and that he/she is in the
country. Which authority it is that decides whether to take someone into detention
depends on where the asylum application is in the asylum process. Under Swedish
law, no child under 18 years shall be held in detention for more than 3 days. In extreme
circumstances this can be extended to 6 days. Some organisations, such as Amnesty
International, Red Cross, Swera and others pay visits to people in detention centres
and try to assist when possible.

1254

The Swedish Migration Agency's locked unit is called a detention centre. Decisions
about placing a person in detention are taken by the Swedish Migration Agency. If the
case has been handed over to the police, it is the police that make the decision. The
total number of people placed in detention numbered 1735 in 2007 and 1645 in
1255
2008.

1254

Ginbot Abraha, "A Handbook for Asylum Seekers in Sweden", (2007), Accessed 1 July 2015, Available at:
http://www.temaasyl.se/Documents/NTG-dokument/A+Handbook+for+Asylum+Seekers+in+Sweden.pdf, p. 20.

1255

Global Detention Project, "Sweden Detention Profile", (December 2009), Accessed 1 July 2015, Available at:
http://www.globaldetentionproject.org/countries/europe/sweden/introduction.html.
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The Aliens Act states that anyone held in detention should be treated humanely and
with respect for their dignity. This includes the opportunity for activities and recreation,
1256
spending time outdoors and the right to healthcare.
3.24

What are the entitlements attached to a positive
grant of asylum? What are the entitlements

The granting of a residence permit as an individual "otherwise in need of
protection” is not referred to as asylum. However, individuals in all three

attached to forms of subsidiary protection and

categories of per-sons in need of protection (as outlined in 3.14 above) are legally

humanitarian protection?

entitled to a resident permit. Exceptions are only possible if the applicant has
1257
committed war crimes, crimes against humanity or certain other serious offences.
Regardless of whether a person is granted status declaration as a refugee, subsidiary
protection, other protection or is granted a residence permit due to particularly
distressing circum-stances, the most common occurrence is that the residence permit
is without time limitation – "permanent residence permit" ("PUT"). Asylum seekers who
are given a PUT are allowed to live and work in Sweden on the same condition as
1258

other Swedish residents.
In exceptional cases, the period of validity may be
1259
restricted but the permit is never valid for less than one year.
Refugee Status
A person who is granted a residence permit as a refugee can request to receive a
refugee status declaration; internationally acknowledged status on both the UN
1256

Swedish Network of Refugee Report Groups (FARR), "Good Advice for Asylum Seekers in Sweden", (2011), Accessed 1 July 2015, Available at:
http://www.farr.se/files/GodaRad/GR_engelska_2011.pdf, p. 37.

1257

Swedish Network of Refugee Report Groups (FARR), "Good Advice for Asylum Seekers in Sweden", (2011), Accessed 1 July 2015, Available at:
http://www.farr.se/files/GodaRad/GR_engelska_2011.pdf, p. 9.

1258

Migration Agency, "Asylum seekers who are given permanent residence permits",(9 September 2015), Accessed 6 October 2015, Available at:
http://www.migrationsverket.se/English/Private-individuals/Protection-and-asylum-in-Sweden/Adults-seeking-asylum/If-you-are-allowed-tostay/Permanent-residence-permits.html.

1259

Migration Agency, "Asylum Regulations", (16 June 2015), Accessed 1 July 2015, Available at: http://www.migrationsverket.se/English/Privateindividuals/Protection-and-asylum-in-Sweden/Asylum-regulations.html.
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Convention Relating to the Status of Refugees and EU regulations.
Subsidiary Protection
A person granted a residence permit as a person in need of subsidiary protection may
receive subsidiary refugee status declaration based on EU regulation.
Person otherwise in need of protection
Other protection is a category that only exists in the Swedish Aliens Act; it has not
equivalent in international conventions and in EU legislation. Persons in need of other
protection may receive refugee status declaration but this is only applicable in
1260
Sweden.

BENCHMARK 4 - ADEQUATE SUPPORT AND ACCOMMODATION
4.1

Is there any legislative or policy power/obligation
on the state to provide publically funded

Yes, the Reception of Asylum Seekers and Others Act 1994 states the asylum seekers
should be provided with publicly funded accommodation and financial support. Under

accommodation and financial support to people

Article 13, assistance under this law takes the form of lodging, housing allowance, daily

making an asylum claim?

allowance and special allowance.
An applicant can either stay with families, relatives and friends (independent housing/
"EBO") or stay in one of the receptions centres (housing) provided by the Swedish
Migration Agency ("ABO"). If the asylum seeker chooses the first option then he/she
leaves after giving contact details of the address where he/she is going to stay.

1261

1260

Migration Agency, "Asylum Regulations", (16 June 2015), Accessed 1 July 2015, Available at: http://www.migrationsverket.se/English/Privateindividuals/Protection-and-asylum-in-Sweden/Asylum-regulations.html.

1261

Ginbot Abraha, "A Handbook for Asylum Seekers in Sweden", (2007), Accessed 1 July 2015, Available at:
http://www.temaasyl.se/Documents/NTG-dokument/A+Handbook+for+Asylum+Seekers+in+Sweden.pdf.
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The Swedish Migration Agency offers economic assistance to asylum seekers who so
wish and who have no other means of providing for themselves. This economic
assistance which takes the form of daily allowances is meant to cover the daily
expenses of asylum seekers while waiting for a final decision. This includes clothing
and shoes, medical treatment and medicine, dental treatment, toiletries and leisure
activities. Financial assistance granted to asylum seekers who arrange their own
accommodation and to those who stay in self-catering housing provided by the
Migration Agency, is calculated as follows:
•

Adults: 71 kronor per day;

•

Couples living together: 61 kronor per person per day; and

•

Children (0-17): 37-50 kronor per person per day.

1262

For asylum seekers who stay in accommodations arranged by the Swedish Migration
Agency with meals included, the daily allowance is as follows:
•

Adults: 24 kronor per day;

•

Couples: 19 kronor per day per person; and

•

Children (0-17): 12 kronor per child per day.

Apart from this financial aid, the Swedish Migration Agency can grant a special onetime allowance. For instance, when an asylum seeker comes to Sweden during the
winter and needs warmer clothing (winter jacket) and when newly arrived female
asylum seekers give birth to children needing infant articles such as a buggy
1263
(barnvagn).
4.2

What are the eligibility criteria (if any) for accessing

Asylum seekers must tell the Swedish Migration Agency how much money they have

1262

Ginbot Abraha, "A Handbook for Asylum Seekers in Sweden", (2007), Accessed 1 July 2015, Available at:
http://www.temaasyl.se/Documents/NTG-dokument/A+Handbook+for+Asylum+Seekers+in+Sweden.pdf, p. 23.

1263

Ginbot Abraha, "A Handbook for Asylum Seekers in Sweden", (2007), Accessed 1 July 2015, Available at:
http://www.temaasyl.se/Documents/NTG-dokument/A+Handbook+for+Asylum+Seekers+in+Sweden.pdf p. 24.
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asylum accommodation/financial support? (e.g.

as well as what other assets they have. They must notify the Swedish Migration

merits of claim, means testing)

Agency of any changes to their financial situation. It is illegal to not report income and
failure can lead to a decrease or withdrawal of the financial support offered. The daily
allowance can be reduced if an asylum seeker:
- does not cooperate in proving their identity;
- hinders the investigation of their application for asylum by going into hiding; or
- does not cooperate in measures necessary for carrying out refusal of entry or
expulsion.
If the asylum seeker finds a job, both the asylum seeker and employer are obliged to
notify the Swedish Migration Agency.

4.3

1264

At which stages of the asylum process are people
eligible for asylum accommodation/financial

When an asylum application is being investigated, the Swedish Migration Agency
organises accommodation for asylum seekers. The Swedish Migration Agency offers

support? (e.g. until an initial asylum decision is
made, when appealing the refusal of an initial

economic assistance to asylum seekers who so wish and who have no others means
of providing for themselves. Therefore, accommodation/financial support is provided up

decision, when an appeal is refused, when a case
is reopened due to new information)

until an initial asylum decision is made, when appealing the refusal of an initial decision
and if a case is reopened due to new information.
When an appeal is refused, the decision enters into force when the declaration of
acceptance is signed, three weeks have passed since the decision was received assuming there is no appeal or three weeks have passed since the decision of a
Migration Court was received. Once the decision has entered into force, the Migration
Agency will trust the applicant to vol-untarily leave the country in 2-4 weeks. How much
time there is to leave is stated in the deci-sion. If the person does not leave Sweden
within the specified period, they may receive a re-entry ban to the Schengen Area for

1264

Migration Agency, "Financial Support", (22 April 2015), Accessed 1 July 2015, Available at: http://www.migrationsverket.se/English/Privateindividuals/Protection-and-asylum-in-Sweden/Adults-seeking-asylum/Financial-Support.html.

REFUGEE & ASYLUM PROCESSES  October 2015

DLA Piper  482

BENCHMARK 4 - ADEQUATE SUPPORT AND ACCOMMODATION
one year. An individual can be given more time to leave the country if they have
exceptional reasons. If a person needs more time, they should let the Swedish
Migration Agency know as soon as possible.

1265

Until the day that an asylum seeker leaves the country, they are entitled to emergency
medical care and a daily allowance. They also have the right to live in Swedish
Migration Agency ac-commodations, and their children have the right to attend school
and receive medical care. If they have been working while they were an asylum seeker
and have been exempt from the requirement to obtain a work permit, they may
continue to work until they leave Sweden, as long as they are cooperating with the
Migration Agency and preparing to return. Under certain circumstances, they can apply
for a work permit once the decision that they must leave the country has entered into
force. If you do not cooperate in returning to your country of origin, the Swedish
Migration Agency has the right to reduce your daily allowance, keep you under
supervision or hold you in detention until you are able to leave Sweden.
4.4

What proportion of people claiming asylum have
access to asylum accommodation/financial support

1266

According to a report, around 40% of all asylum seekers choose not to stay in housing
1267
provided by the Swedish Migration Agency.
Sweden has not set a maximum

1265

Migration Agency, "If the Swedish Migration Agency has refused your application for asylum" (27 May 2015), Accessed 1 July 2015, Available at:
http://www.migrationsverket.se/English/Private-individuals/Protection-and-asylum-in-Sweden/Adults-seeking-asylum/If-your-application-isrefused/Refusal-by-the-Migration-Agency.html.

1266

Migration Agency, "If the Swedish Migration Agency has refused your application for asylum", (27 May 2015), Accessed 1 July 2015, Available at:
http://www.migrationsverket.se/English/Private-individuals/Protection-and-asylum-in-Sweden/Adults-seeking-asylum/If-your-application-isrefused/Refusal-by-the-Migration-Agency.html.

1267

EMN, "The Organisation of Reception Facilities for Asylum Seekers in Sweden", (2013), Accessed 1 July 2015, Available at:
http://www.enaro.eu/download/18.5af4c11a149957010ae312/1416322584288/EMN+The+organisation+of+reception+facilities+for+asylum+seekers
+in+Sweden.pdf, p. 6.
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(i) until their initial decision (ii) until their asylum

number of asylum seekers that it can provide housing for. Housing will be provided one

appeal (iii) when their asylum appeal has been

way or another for anyone needing it.

refused (iv)when their case has been reopened
due to new information?

asylum seekers have access to accommodation and financial support until their initial
decision, until their asylum appeal and if their case is reopened. However, statistics

1268

It is presumed that a high proportion of

could not be found to confirm this. As stated above, when an asylum appeal has been
refused, the asylum seeker will be entitled to a daily allowance and accommodation
until they leave the country.
4.5

How is it funded? Which body administers the
funds? What is its relationship to the body making

It is funded by the Swedish Migration Agency which is funded by the Swedish
Government. It is the Swedish Migration Agency that administers the funds which is the

asylum decisions? What is the budget for providing
asylum accommodation/financial support? Who

same body that makes asylum decisions at first instance. Costs for asylum seekers
including housing, language lessons and welfare allowances totalled 1.5% of the

sets the rate of financial support provided? Is the
rate of financial support linked to inflation or

country's 2013 budget, with Sweden the biggest per-capita recipient of asylum seekers
and refugees last year, according to the Organisation for Economic Co-operation and

reviewed annually against other criteria?

Development.

1269

In 2011 it was reported that € 546 million was spent on different

kinds of reception costs that arise while asylum seekers await a decision on their
application, settlement in municipalities, integration measures or return respectively,
such as housing costs, costs of daily allowances, cost of health care and of
1270
education.

1268

EMN, "The Organisation of Reception Facilities for Asylum Seekers in Sweden", (2013), Accessed 1 July 2015, Available at:
http://www.enaro.eu/download/18.5af4c11a149957010ae312/1416322584288/EMN+The+organisation+of+reception+facilities+for+asylum+seekers
+in+Sweden.pdf, p. 6.

1269

Reuters, "Losing grip on power, Swedish government faces budget defeat", (3 December 2014), Accessed 1 July 2015, Available at:
http://uk.reuters.com/article/2014/12/03/uk-sweden-government-budget-idUKKCN0JH0LM20141203.

1270

EMN, "Ad-Hoc Query on "expenditure on asylum system", (14 January 2013), Accessed 1 July 2015, Available at:
http://www.sisekaitse.ee/public/ERV/ad_hoc/2011._a_varjupaik/2013/Compilation_NL_EMN_adhoc_query_on_expenditure_of_asylum_system_wider_dissemination.doc.
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It is not clear whether financial support is linked to inflation or reviewed annually.
However, research undertaken during this study indicates that the rate of financial
1271
support has not increased since 2007.
4.6

Which organisation(s) provide asylum
accommodation/financial support?

The Swedish Migration Agency provides accommodation and financial support.

4.7

How is accommodation provided? (e.g. in a centre,
in the community, ‘no-choice’ dispersal, able to live
with contacts / community etc.) How much are

Applicants can either stay with families, relatives and friends (independent
housing/EBO) or stay in one of the reception centres (housing) provided by the
Swedish migration agency (ABO). Asylum seekers cannot choose where they are

people moved around?

going to live. They may also need to move to a new location during the waiting period
1272
for their decision, due to lack of space.

4.8

How is financial support provided? (e.g. cash,
payment card, vouchers)

If granted a daily allowance from the Swedish Migration Agency, an asylum seeker will
be given a bank card connected to the account into which the money will be
1273
deposited.

4.9

Who monitors the quality of asylum

The accommodation centres are the responsibility of the Swedish Migration Agency.

accommodation/the provision of financial support?
How is the quality of asylum

Before a person moves in or out, Swedish Migration Agency staff will look at the
accommodation and all the furniture and equipment in it. They do this to make sure that

accommodation/provision of financial support
monitored? Who is responsible for ensuring the

everything is in place, and in good condition for the next person moving in. The staff
may also come to visit while people are living in the accommodation to see if any

1271

2007 report contains same figures as in 2015. See Ginbot Abraha, "A Handbook for Asylum Seekers in Sweden", (2007), Accessed 1 July 2015,
Available at: http://temaasyl2.episerverhotell.net/Documents/NTG-dokument/A%20Handbook%20for%20Asylum%20Seekers%20in%20Sweden.pdf.

1272

Migration Agency, "Accommodation", (30 March 2015), Accessed 1 July 2015, Available at: http://www.migrationsverket.se/English/Privateindividuals/Protection-and-asylum-in-Sweden/Adults-seeking-asylum/Accommodation.html.

1273

Migration Agency, "Financial Support", (23 September 2015), Available at: http://www.migrationsverket.se/English/Private-individuals/Protectionand-asylum-in-Sweden/Adults-seeking-asylum/Financial-Support.html.
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implementation of recommendations?

repairs are needed. If there is a problem with the accommodation, it is important for
people to contact the Swedish Migration Agency staff as soon as possible.

1274

Inspections are undertaken by the Swedish Migration Agency several times a year to
1275
guarantee the quality of accommodation.
4.10

Is there a process for people who want to complain
about the asylum accommodation/financial support

If a person feels like the Swedish Migration Agency has made an incorrect decision
about their financial allowance, they have the right to appeal the decision. In this case,

they have received? Which body administers it?

an appeal must be submitted to the Swedish Migration Agency within 3 weeks of the

What is their relationship to the organisations
providing asylum accommodation/financial

day of being informed of the decision. If the Swedish Migration Agency does not
overturn its decision, the appeal will be submitted to the Administrative Court which will

support? How often is the complaints process
used? What is the outcome?

consider the decision again. If the Administrative Court refuse the appeal, an appeal
1276
can be made to the Administrative Court of Appeal.
If an asylum seeker has a problem with the accommodation they have been provided, it
is important they contact the Swedish Migration Agency staff as soon as possible. We
were not able to find any information or statistics as to how often complaints of this
nature are made.

4.11

Do people have access to free healthcare during
their asylum claim? What are the criteria? Do
refused asylum seekers have access to free

During the asylum process and until the asylum seeker leaves Sweden or is granted a
residence permit, asylum seekers are entitled to social benefits, necessary medical
care, and education as provided by the Reception of Asylum Seekers and Others Act

healthcare while they remain in the country? Do

(1994:137).This law is also applicable to asylum seekers who are granted temporary

1274

Migration Agency, "For those who have been given temporary accommodation by the Swedish Migration Agency", (7 April 2015), Accessed 1 July
2015, Available at: http://www.migrationsverket.se/English/Private-individuals/Protection-and-asylum-in-Sweden/Adults-seekingasylum/Accommodation/For-those-who-have-been-given-temporary-accommodation-by-the-Migration-Agency.html.

1275

EMN and Migration Agency, "The Organisation of reception facilities for asylum seekers in Sweden", (2013), Accessed 1 July 2015, Available at:
http://www.enaro.eu/download/18.5af4c11a149957010ae312/1416322584288/EMN+The+organisation+of+reception+facilities+for+asylum+seekers
+in+Sweden.pdf, p. 18.

1276

Migration Agency, "Financial Support", (22 April 2015), Accessed 1 July 2015, Available at: http://www.migrationsverket.se/English/Privateindividuals/Protection-and-asylum-in-Sweden/Adults-seeking-asylum/Financial-Support.html.
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they have difficulty accessing healthcare?

protection under Chapter 21 of the Aliens Act – in the event of a mass influx of
displaced persons – but ineligible for registration in the population registry.

1277

When seeking protection in Sweden a person is entitled to a free medical examination
at a healthcare centre. The medical examination does not affect the application for
asylum. There is also the right to emergency medical and dental care. The healthcare
provider decides the care an asylum seeker can get. If the LMA card is shown, an
asylum seeker will pay SEK 50 to see a doctor or collect medicine. Children under the
age of 18 who seek asylum are allowed the same free healthcare as children and
young people living in Sweden.

1278

Pregnant female asylum seekers have the right to receive free maternity care. They
also have the right to an abortion as well as to receive contraceptive advice services
free of charge. To get compensation for medical expenses, they are required to submit
receipts. Normally there are certain local health centres (vårdcentral) where asylum
seekers can go if they need to see a nurse or a doctor for minor health issues. The
Swedish Migration Agency informs the asylum seeker where he/she can go if they
need to see a doctor in non-urgent situations.
If they have paid more than 400 kronor for doctor’s appointments, medical
transportation and prescription drugs within six months, asylum seekers can apply for a
special allowance. The Migration Agency can compensate for costs over 400 kronor.
The county administrative agency receives payment for the medical examinations and
medical care from the Migration Agency. The county administrative agency can,

1277

AIDA - Asylum Information Database, "National Country Report - Sweden", (December 2013), Accessed 1 July 2015, Available at:
http://www.refworld.org/pdfid/5406c2cb4.pdf, p. 51.

1278

Migration Agency, "Information for Asylum Seekers in Sweden", (24 April 2015), Accessed 1 July 2015, Available at:
http://www.migrationsverket.se/English/Private-individuals/Protection-and-asylum-in-Sweden/Adults-seeking-asylum/Information-for-asylum-seekersin-Sweden.html.
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following an application, receive payment for special costly care. In cases of medical
emergencies asylum seekers are entitled to dental care.

1279

Health, medical and dental care for asylum seekers and others is regulated in the
Health and Medical Care for Asylum Seekers and Others Act (2008:344).
4.12

Are people allowed to work while they are claiming
asylum? What are the criteria? When are people

Yes, people are allowed to work while they claim asylum if they meet certain criteria.
To be entitled to work in Sweden you need a work permit, but asylum seekers are

given access to the labour market? Are they
allowed to work in any job or to be self-employed?

allowed to work without a work permit (AT-UND) if:
•

their application is being considered in Sweden and is estimated to take more

than four months;
•

they help to prove their identity; and

•

their application is legitimate.

If these requirements are met, the applicant has the right to work. With the right to
work, the LMA card will include an exemption from the requirement for a work permit
under point 7. When that exemption is issued the asylum seeker is required, before
taking up any employment, to contact the Tax Office in order to get a 10 digit personal
identification code which is used for the purposes of tax payment. On the temporary ID
card known as LMA (Lagen om mottagande av asylsokande) it is normally mentioned
that the holder of the ID card is exempted from the requirement of holding a permit to
work. Section 9 of the Aliens Act states that the Government may issue regulations
stating that aliens may enter Sweden and stay and work there without a passport, visa,
residence or work permit. When an asylum seeker starts work, taxes are directly
deducted from their monthly salary.
If an applicant has been working and their application is refused, they may continue
working until they leave the country or as long as they cooperate in leaving the country.
If they are granted a residence permit, they can carry on working. If an asylum seeker

1279

Ginbot Abraha, "A Handbook for Asylum Seekers in Sweden", (2007), Accessed 1 July 2015, Available at:
http://www.temaasyl.se/Documents/NTG-dokument/A+Handbook+for+Asylum+Seekers+in+Sweden.pdf, p. 24.
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receives a financial allowance from the Swedish Migration Agency, it is important that
they tell the Swedish Migration Agency if financial circumstances change, for example
if they have found a job.

1280

4.13

Are there any restrictions to freedom of movement
for people claiming asylum?

There are no restrictions in law or practice to the freedom of movement of asylum
seekers within Sweden. However, if accommodation is requested from the Swedish
1281
Migration Agency they are not free to choose their place of residence.

4.14

What provision is made for people who are refused
asylum accommodation/financial support? Is this
the same for families / singles etc.? What happens

As stated above, no asylum seekers in Sweden are refused accommodation if they
request it. If it is determined that an asylum seeker has adequate money to pay for their
own housing, the Swedish Migration Agency can assist with finding suitable

to these people in practice?

accommodation.
With regards to financial support, any asylum seeker who does not have money of their
own can apply for a daily allowance from the Swedish Migration Agency which they
should receive. In special cases, one-off payments can also be made which could be
for an asylum seeker who arrives during the winter and has no winter clothes or a
woman who gives birth to a child just after arriving in Sweden and has no equipment
1282
for the child.
In practice, a lot of asylum seekers stay with friends or families.
There are many international organisations that can assist. For example, an
organisation called the Liberal Refugee Fund was established by the Liberal Youth
Federation and raises and distributes money to those who are in hiding and who

1280

Migration Agency, "Information for Asylum Seekers in Sweden", (24 April 2015), Accessed 1 July 2015, Available at:
http://www.migrationsverket.se/English/Private-individuals/Protection-and-asylum-in-Sweden/Adults-seeking-asylum/Information-for-asylum-seekersin-Sweden.html.

1281

AIDA - Asylum Information Database, "National Country Report - Sweden", (December 2013), Accessed 1 July 2015, Available at:
http://www.refworld.org/pdfid/5406c2cb4.pdf%20, p. 38.

1282

Migration Agency, "Reception of Asylum Seekers in Sweden", (July 2007), Accessed 1 July 2015, Available at:
http://www.exiles10.org/IMG/pdf/reception_of_asylum_seekers_in_sweden_jul_07.pdf.
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cannot return home. People who are in hiding can turn to the fund to apply for financial
assistance.
4.15

1283

What other kinds of advice/information are asylumseekers able to access if they have problems

The legal framework with regards to the needs of vulnerable asylum seekers is part of
the 1994 law on the reception of asylum seekers. Applicants who are mentally

relating to, for example, health, mental health,
housing, education, children, being victims of

handicapped and unable to act as a legally competent person must have a guardian
appointed by the Country Court and no investigation shall take place until such a

crime?

person is appointed. If special reports are needed to verify trauma of various kinds, the
Swedish Migration Agency can grant an extension from the normal procedure time to
1284
accommodate this need.
With regards to other kinds of advice/information, the organisations noted in question
1.6 can provide additional advice and information.

RELEVANT LEGISLATION
Aliens Ordinance Act 2006
EU Qualifications Directive
Reception of Asylum Seekers and Others Act 1994
Swedish Aliens Act - Utlänningslag (2005:716)
The ordinance on the law on reception of asylum seekers
UN Convention Relating to the Status of Refugees 1951

1283

Swedish Network of Refugee Report Groups (FARR), "Good Advice for Asylum Seekers in Sweden", (2011), Accessed 1 July 2015, Available at:
http://www.farr.se/files/GodaRad/GR_engelska_2011.pdf, p. 80.

1284

AIDA - Asylum Information Database, "Special Procedural Guarantees -Sweden", Accessed 1 July 2015, Available at:
http://www.asylumineurope.org/reports/country/sweden/special-procedural-guarantees.
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ANNEX I
Citizenship

Decisions

Of which
granted

Of which
rejected

Of which
1285
Dublin

Of which
1286
others

Average
handling time

Proportion of
total number
of granted
decisions

Proportion of
total number
of granted
decisions with
Dublin and
others
excluded

Afghanistan

2,503

1,498

511

350

144

193

60%

75%

Albania

1,399

19

1,062

64

254

135

1%

2%

Algeria

423

12

81

131

199

102

3%

13%

Angola

20

3

2

14

1

114

15%

60%

Argentina

6

1

4

1

184

17%

20%

Armenia

307

46

184

36

226

15%

20%

Australia

3

3

9

Azberbaijan

295

48

148

57

222

16%

24%

Bahrain

13

12

1

294

92%

92%

Bangladesh

146

20

109

290

14%

16%

Benin

2

Bhutan

1

41

42

9

8

2

187
1

313

1285

The asylum examination is to be taken over by another State within the framework of the "Dublin Regulation", that is to say Sweden will not
consider the application materially.

1286

Other applications the Swedish Migration Agency has not considered materially, for example applications that are written off. An application will be
written off, among other reasons, if the applicant absconds or withdraws his or her application.
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Bolivia

46

10

26

4

6

209

22%

28%

Bosnia and

438

15

285

22

116

94

3%

5%

Herzegovina
Brazil

5

4

1

107

Bulgaria

17

15

2

96

Burkina Faso

5

1

3

1

93

Burma

6

3

3

81

Burundi

16

2

5

8

1

127

13%

29%

Central

6

1

1

2

2

118

17%

50%

Chile

10

1

6

3

190

10%

14%

Colombia

12

Comoros

2

Costa Rica

1

Democratic

56

20

17

19

246

36%

54%

Djibouti

51

1

8

35

7

113

2%

11%

Dominican

3

2

1

247

1

2

128

57%

80%

African
Republic

10

2

172
2

1

423
156

Republic of
Congo

Republic
Ecuador

7

4
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Egypt

299

65

170

37

Equatorial

6

1

4

1

Ivory Coast

38

9

9

17

El Salvador

41

2

32

Eritrea

6,579

5,256

8

Estonia

2

Ethiopia

453

Philippines

13

France

1

United Arab
Emirates

9

1

Gambia

147

20

Georgia

660

Ghana

27

205

22%

28%

289

17%

20%

3

168

24%

50%

1

6

194

5%

6%

1,152

163

128

80%

100%

33%

51%

Guinea

2
148

188

145

131

29

190

7

4

2

106

1

8

6

2

108

11%

100%

57

47

23

187

14%

26%

17

341

112

190

169

3%

5%

53

7

17

19

10

154

13%

29%

Greece

29

6

15

8

108

21%

29%

Guatemala

11

1

10

294

9%

9%

Guinea

40

5

13

16

6

164

13%

28%

Guinea

11

5

5

1

166

1

1

Bissau
Guyana
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Honduras

9

2

5

1

1

168

22%

29%

India

40

1

29

4

6

189

3%

3%

Indonesia

2

2

194

100%

100%

Iraq

1,382

438

406

299

239

190

32%

52%

Iran

763

372

190

124

77

226

49%

66%

Israel

14

4

6

1

3

122

29%

40%

Italy

1

1

57

Jamaica

3

1

128

33%

50%

Japan

1

1

270

Yemen

126

35

37

39

15

179

28%

49%

Jordan

191

62

42

51

36

172

32%

60%

Cameroon

46

15

15

12

4

191

33%

50%

Canada

3

Kazakhstan

221

30

117

58

16

204

14%

20%

Kenya

60

8

15

34

3

157

13%

35%

China

52

21

9

16

6

177

40%

70%

Kyrgyzstan

184

9

104

32

39

192

5%

8%

Congo

14

2

3

8

1

160

14%

40%

Kosovo

1,048

74

582

200

192

131

7%

11%

Croatia

33

20

53

1

1

3
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Cuba

36

Kuwait

11

Latvia

3

Lebanon

402

60

197

Liberia

19

4

Libya

418

36

Lithuania

6

Madagascar

2

Macedonia

368

7

Malawi

2

1

Maldives

1

1

Mali

37

6

11

11

Morocco

814

42

272

Mauritania

11

4

3

Mexico

17

13

Mozambique

3

1

Moldova

17

3

6

Mongolia

431

46

284

Montenegro

91

3

63

Netherlands

4

27
2

2

7

190

5

4

230

1

2

141

91

54

6

5

37

239

18%

29%

208

15%

23%

4

150

21%

40%

106

99

9%

49%

5

18

2

251

92

105

2%

3%

151

50%

100%

316

100%

100%

9

218

16%

35%

156

344

130

5%

13%

3

1

204

36%

57%

4

249

1
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39
1

2

125
8

104

18%

33%

30

71

167

11%

14%

13

12

143

3%

5%

4
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Nepal

13

7

1

5

183

Nicaragua

19

13

2

4

73

Niger

9

6

3

83

Nigeria

439

86

157

41

196

20%

36%

North Korea

5

2

3

79

40%

100%

New Zealand

1

1

247

100%

100%

Unknown

315

31

216

12

56

243

10%

13%

Pakistan

271

54

119

57

41

193

20%

31%

Peru

15

10

1

4

148

Poland

6

1

5

129

17%

17%

Romania

64

20

37

7

141

31%

35%

Rwanda

13

2

5

5

1

172

15%

29%

Russia

841

226

334

144

137

200

27%

40%

Saudi Arabia

4

1

3

42

Senegal

48

10

19

8

11

204

21%

34%

Serbia

1350

27

760

169

394

97

2%

3%

Sierra Leone

46

16

10

19

1

171

35%

62%

Singapore

3

1

1

1

72

Slovakia

4

4

Slovenia

5
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Somalia

3,146

Spain

13

Sri Lanka

14

1

9

Palestine

17

7

9

Stateless

5,392

4,324

342

United
Kingdom

2

Sudan

231

Swaziland

9

South Africa

11

South Korea

1

South Sudan

2

Syria

18,204

Tajikistan

1,161

492

1,118

37%

70%

157

7%

10%

1

335

41%

44%

210

146

80%

93%

1

74

131

22

136

20%

60%

8

1

84

100%

100%

8
1

516

1

47

31

4

305

159

5

89

3

7

58

1

279
1

1

142

16,386

27

1,259

532

115

90%

100%

41

7

18

9

7

249

17%

28%

Tanzania

35

1

15

15

4

195

3%

6%

Chad

12

2

1

8

1

107

17%

67%

Thailand

4

2

1

1

185

50%

67%

Togo

7

Tunisia

225

3

48

88

86

111

1%

6%

Turkey

153

11

114

9

19

216

7%

9%

7
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Turkmenistan

5

Germany

7

Uganda

216

111

33

Ukraine

429

32

Under

109

2

3

290

2

40%

40%

5

94

59

13

215

51%

77%

163

141

93

132

7%

16%

11

38

60

100

77

14%

14%

investigation
Hungary

7

1

6

USA

30

3

18

3

6

169

10%

14%

Uzbekistan

275

52

152

45

26

205

19%

25%

Venezuela

15

1

186

Vietnam

33

1

21

1

10

154

3%

5%

Belarus

259

19

92

19

129

174

7%

17%

Zambia

4

4

167

100%

100%

Zimbabwe

9

1

4

3

253

11%

20%

Other

37

23

3

11

121

62%

88%

53,503

31,220

9,401

4,984

142

58%

77%

14

1

7,868

(Source: Swedish Migration Agency. Available at
http://www.migrationsverket.se/download/18.39a9cd9514a346077211b04/1422893141054/Avgjorda+asyl%C3%A4renden+2014++Asylum+desicions+2014.pdf).
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ANNEX II
Total applicants

Refugee status

Subsidiary
protection

Persons
otherwise in
need

Refugee rate

Subsidiary rate

Persons
otherwise in
need rate

43,887

3,745

7,595

1,060

12%

24%

3%

Syria

7,814

1,130

2,960

5

25%

66%

0%

Somalia

5,644

320

1,715

20

8%

42%

0%

Afghanistan

4,755

775

1,185

575

18%

28%

14%

Serbia

2,696

0

0

20

0%

0%

1%

Eritrea

2,356

200

1,065

5

11%

60%

0%

Bosnia

1,549

0

0

5

0%

0%

0%

Iran

1,529

310

20

15

31%

2%

2%

Albania

1,490

25

20

0

3%

2%

0%

Iraq

1,322

195

110

45

19%

11%

4%

Total
numbers

Herzegovina

(Source: http://www.asylumineurope.org/sites/default/files/report-download/aida_sweden_-_update_-_29-1-2014_-_final.pdf, p. 5.)

Statistics were not available to show appeal decisions by nationality. Below, is a comparison between first instance and appeal decision rates in 2012:

Total number of decisions

First instance

Appeal

31,570

15,975
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Positive decisions
Total

12,400

39%

2,895

18%

Refugee status

3,745

12%

725

5%

Subsidiary protection

7,595

24%

1,450

9%

Persons otherwise in need

1,060

3%

715

4%

Negative decision

19,170

61%

13,085

82%

(Source: http://www.asylumineurope.org/sites/default/files/report-download/aida_sweden_-_update_-_29-1-2014_-_final.pdf, p. 6.)
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SWITZERLAND
GENERAL
0.1

How many asylum claims are there per year?

1287

In the first six months of 2015 there were 11,873 applicants
and in 2014 there were
1288
23,765 applicants.
The following table shows the number of applications received
per nationality of the top 12 countries in 2014:

Nationality
ALL

Total number of asylum applications
1289
received
23,765

Eritrea

6,923

Syria

3,819

Sri Lanka

1,277

Nigeria

908

Somalia

813

Afghanistan

747

Tunisia

733

Morocco

699

Georgia

466

1287

State Secretariat for Migration "Commentaire sur la statistique en matière d’asile 2ème trimestre 2015", (20 July 2015), Accessed 8 October 2015,
p.6, Available at: "https://www.bfm.admin.ch/dam/data/bfm/publiservice/statistik/asylstatistik/quartal/2015/stat-q2-2015-kommentar-f.pdf.

1288

Asylum Information Database, "Asylum Information Database Country Report: Switzerland", (8 April 2015), Accessed 15 July 2015, p.6, Available
at: http://www.asylumineurope.org/sites/default/files/report-download/aida_switzerland_april2015.pdf.

1289

State Secretariat for Migration, "Migration Report 2014", Accessed 8 October 2015, p.22, available at:

https://www.bfm.admin.ch/dam/data/bfm/publiservice/berichte/migration/migrationsbericht-2014-e.pdf.
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GENERAL
The total figures for each of the five preceding years (to the closest 10 applicants)
were:

0.2

What percentage are allowed /refused at first
instance and allowed/refused on appeal, by
nationality?

1290

•

2013: 19,440;

•

2012: 25,950;

•

2011: 19,440;

•

2010: 13,520; and

•

2009: 14,490.

The table below is data for 2014 in relation to the top 12 countries.
Applications and granting of protection status at first instance

1291

Nationality

No. of asylum
cases granted
(A/
(A+B+D)%)

No. of
temporary
admissions
granted (B/
(A+B+D)%)

No. of positive
decisions
((A+B)/(A+B+
D)%)

ALL

6,199 (25.6%)

7,924 (32.7%)

14,123
(58.3%)

No. of
rejections (inmerit and
admissibility)
(rejection rate)
(D/A+B+D)%)
10,088
(41.7%)

Eritrea

2,272 (52.5%)

1,359 (31.4%)

3,631 (83.9%)

697 (16.1%)

Syria

916 (30.1%)

1,905 (62.6%)

2,821 (92.7%)

221 (7.3%)

Sri Lanka

1,228 (71.4%)

247 (14.4%)

1,475 (85.8%)

245 (14.2%)

Nigeria

0 (0.0%)

21 (2.3%)

21 (2.3%)

880 (97.7%)

Somalia

205 (21.8%)

537 (57.2%)

742 (79.0%)

197 (21.0%)

Afghanistan

289 (13.4%)

1,566 (72.4%)

1,855 (85.8%)

308 (14.2%)

1290

UNHCR, "Asylum Trends 2013: Levels and Trends in Industrialized Countries", (2014), Accessed 15 July 2015, p.22, Available at:
http://www.unhcr.ch/fileadmin/user_upload/dokumente/06_service/zahlen_und_statistik/UNHCR_Asylum_Levels_and_Trends2013released.pdf.

1291

Asylum Information Database, "Asylum Information Database Country Report: Switzerland", (8 April 2015), Accessed 8 October 2015, p.6,
Available at: http://www.asylumineurope.org/sites/default/files/report-download/aida_switzerland_april2015.pdf.
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GENERAL
Tunisia

4 (0.6%)

0 (0.0%)

4 (0.6%)

633 (99.4%)

Morocco

4 (0.7%)

6 (1.1%)

10 (1.8%)

541 (98.2%)

Georgia

0 (0.0%)

9 (2.4%)

9 (2.4%)

371 (97.6%)

Kosovo

13 (2.8%)

99 (21.3%)

112 (24.1%)

353 (75.9%)

Russia

63 (23.5%)

32 (11.9%)

95 (35.4%)

173 (64.6%)

Serbia

1 (0.4%)

58 (20.6%)

59 (21.0%)

222 (79.0%)

Appeal

1292

No. of appeals in 2014 = 4,165 (no further data available).

0.3

What are the most prevalent nationalities in the
asylum claims being received?

Top 10 for 2013 and 2014:
2014

1293

2013

1294

Country

Number

Country

Number

Eritrea

6,923

Eritrea

2,490

Syria

3,819

Syria

1,852

Sri Lanka

1,277

Nigeria

1,574

Nigeria

908

Tunisia

1,565

Somalia

813

Morocco

974

Afghanistan

747

Afghanistan

863

1292

Asylum Information Database, "Asylum Information Database Country Report: Switzerland", (8 April 2015), Accessed 15 July 2015, p.7, Available
at: http://www.asylumineurope.org/sites/default/files/report-download/aida_switzerland_april2015.pdf.

1293

Asylum Information Database, "Asylum Information Database Country Report: Switzerland", (8 April 2015), Accessed 15 July 2015, p.6, Available
at: http://www.asylumineurope.org/sites/default/files/report-download/aida_switzerland_april2015.pdf.

1294

UNHCR, "Asylum Trends 2013: Levels and Trends in Industrialized Countries", (2014), Accessed 15 July 2015, p.40, Available at:
http://www.unhcr.ch/fileadmin/user_upload/dokumente/06_service/zahlen_und_statistik/UNHCR_Asylum_Levels_and_Trends2013released.pdf.
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GENERAL
Tunisia

733

Serbia

826

Morocco

699

Algeria

714

Georgia

466

China

671

Kosovo

405

Georgia

565

BENCHMARK 1 - TIMELY ADVICE AND INFORMATION
1.1

Is there any legislative or policy power/obligation
on the state to provide publically funded advice and

Before the asylum proceedings are opened the asylum seeker has an advisory
preliminary meeting with the Swiss State Secretariat for Migration ("the SEM") in which

information about the asylum system to people
making an asylum claim?

they are informed about the asylum procedure, and it must be clarified with the asylum
seeker whether an application for asylum has been filed under the Asylum Act and if
this application is sufficiently justifiable.

1295

However, generally in practice, instead of

holding the advisory meeting, advice is provided in the form of an explanatory
1296
leaflet.
Also, an information leaflet about the application of the Dublin Regulation is given to
the asylum seekers normally after their asylum request has been registered. When
they file the application, asylum seekers "shall be informed of their rights and
1297
obligations in the asylum procedure" including any right to legal advice.
1.2

1295

What are the eligibility criteria (if any) for accessing

Everyone seeking asylum is entitled to a preliminary advisory meeting advice as per

this advice/information? (e.g. merits of claim,
means testing)

1.1 above.

Asylum Act, Article 25a.

1296

Asylum Information Database, "Asylum Information Database Country Report: Switzerland", (8 April 2015), Accessed 15 July 2015, p.14, Available
at: http://www.asylumineurope.org/sites/default/files/report-download/aida_switzerland_april2015.pdf.

1297

Asylum Act, Article 19(3).
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BENCHMARK 1 - TIMELY ADVICE AND INFORMATION

Persons whose application is examined under the accelerated procedure are entitled to
free advice on the asylum procedure as well as free legal representation from the
1298
beginning of the procedure.
1.3

At which stages of the asylum process are people
eligible for asylum advice/information?

Prior to proceedings commencing (see 1.1) and at all other times from any legal
advisory office run by a non-governmental organisation (NGOs).

1.4

What proportion of people claiming asylum access
asylum advice/information (i) prior to their asylum
interview (ii) for an asylum appeal?

Everyone ought to be able to access asylum information prior to their interview,
including through an information leaflet referred to above in 1.1. This eight-page
document provides information regarding the asylum procedure and also the rights and

1299

obligations of the asylum seeker. The leaflet also covers information about
accommodation, especially the rules regarding the federal reception and processing
centres, social assistance and access to the labour market. There are 5 reception and
processing centres in Switzerland close to the Swiss borders.
persons seeking asylum:

1300

At the centres,

•

will have their fingerprints and photographs taken by officials at the centres;

•

may make their asylum applications; and

1301

•
are accommodated for a period of time during the application procedure until
1302
they are assigned to a canton.
1.5

How is asylum advice/information funded? What
body administers the funds? What is its

Preliminary information is given by the same body that is responsible for making
decisions; the SEM. The most recent report from the SEM notes their accounts for

1298

Ordinance on the Conduct of Test Phases for Accelerated Asylum Measures, Article 23-18.

1299

Asylum Act, Article 25a.

1300

State Secretariat for Migration, "Overview of the reception centres" (Accessed 8 October 2015), Available at:
https://www.bfm.admin.ch/bfm/en/home/asyl/asylverfahren/empfang/uebersicht_evz.html.

1301

Article 26(2) of the Asylum Act.

1302

Asylum Information Database, "Types of Accommodation" (Accessed 8 October 2015), Available at:

http://www.asylumineurope.org/reports/country/switzerland/reception-conditions/access-and-forms-reception-conditions/types.
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BENCHMARK 1 - TIMELY ADVICE AND INFORMATION
relationship to the body making asylum decisions?

2011-2014, their budget for 2015 and their financial plan for 2016-2018. In 2015, the

What is the budget for providing asylum

budget for major expenditure is 1,269 million Swiss Francs, of which 131 million Swiss

advice/information?

Francs is budgeted for operations relating to, amongst other operations, the running of
reception and processing centres. This is an increase of 38 million Swiss Francs from
the 2014 budget, which is also forecasted to increase in each of the next three
1303
years.
Other information is given by NGOs, charities, and other separate bodies.

1.6

Which organisation(s) provide asylum

•

advice/information?

regarding the Dublin Regulation provided by the SEM (see 1.1).
•

The SEM: provide advice in the preliminary meeting and provide advice
The Test Centre (accelerated applicants): the Test Centre provides

applicants with a large amount of information. Asylum seekers in the Test Centre have
the option to see a film about the procedure in different languages, and there is also a
brochure with the content from the film.
•

1304

The Swiss Refugee Council (Charitable Organisation): provide leaflets on

the regular and airport procedure, in 20 different languages.
•

1305

Local NGOs: close to each of the five reception and processing centres, there

is also a legal advisory office run by an NGO where information is also provided.
•

International organisations: on the website of the Transnational Dublin

Project (ERF project),

1306

brochures and information about Switzerland and the Dublin

Regulation can be found. This information is also sometimes given to asylum seekers
by legal advisors, but since they have not been updated they are currently not used

1303

State Secretariat for Migration (SEM), "Migration Report 2014" (June 2014), accessed 9 October 2015, p.58, Available at:

https://www.bfm.admin.ch/dam/data/bfm/publiservice/berichte/migration/migrationsbericht-2014-e.pdf.
1304

Asylum Information Database, "Asylum Information Database Country Report: Switzerland", (8 April 2015), Accessed 15 July 2015, p.43, Available
at: http://www.asylumineurope.org/sites/default/files/report-download/aida_switzerland_april2015.pdf.

1305

Swiss Refugee Council OSAR, "Fiches d’information sur la procédure d’asile (Information leaflets on the asylum procedure)", Accessed 15 July
2015, Available at http://www.osar.ch/aide/fiches-dinformation.html.

1306

Dublin Transnational Project, "Asylum and the Dublin II Regulation in Switzerland", Accessed 15 July 2015, Available at http://www.dublinproject.eu/dublin/Switzerland.
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very often.
1.7

1.8

How is this advice/information provided? (e.g. face-

Advice in the preliminary meeting and advice regarding the Dublin Regulation is

to-face advice, telephone advice, group sessions
etc.)

provided by the SEM, usually in leaflet form (see 1.1). For other methods of provision,
see 1.6.

Is the provision of advice/information proactive

Under Article 19(3) of the Asylum Act, every person seeking asylum is entitled to be

(and designed to assist people to be prepared for
the process) or reactive (at the point they have a

informed of their rights and obligations. As discussed in 1.1, this tends to be in the form
of an information leaflet which appears to, in practice, replace the 'preliminary advisory

problem and only focussed on that problem)?

meeting' required under Article 25. Consequently, the provision of assistance is
proactive to the extent that limited information is consistently provided on a mandatory
basis, but could be criticised for not being sufficiently interactive to the unique
circumstances of each applicant.

1.9

Who monitors the quality of asylum
advice/information? How is the quality of asylum
advice/information monitored? Who is responsible

In terms of monitoring, the responsible federal body (the SEM) publishes annual
migration reports, as well as contributing to issue or country specific reports on topical
1307
matters.
However, on the specific issue of quality of advice, the reports are largely

for ensuring the implementation of
recommendations about the quality of asylum

silent. It tends to be external bodies, such as the Swiss Refugee Council NGO (a
member of the European Council on Refugees and Exiles), who are more active in

advice/information?

critiquing the domestic approach in practice.

1308

Consequently the process through

which improvements and recommendations are implemented remains unclear.
1.10

Is there a process for people who want to complain
about the asylum advice/information they have

There does not appear to be an official asylum-tailored complaints process other than
an appeal against a SEM ruling, which can only be filed on the grounds that Swiss

tried to access/have received? Which body
administers it? What is their relationship to the

federal law was violated or that there was an incorrect or incomplete determination of
1309
the legally relevant circumstances.
Aside from this legal avenue, whether the

organisations providing asylum advice/information?
How often is the complaints process used? What is

system functions by virtue of a more generic and unofficial process, or because there
are simply too few complaints to warrant an official procedure, is unclear. The SEM's

1307

The SEM's website provides access to these reports, accessed 9 October, Available at: https://www.bfm.admin.ch/bfm/en/home.html.

1308

Asylum Information Database, "Asylum Information Database Country Report: Switzerland", (8 April 2015), Accessed 15 July 2015, Available at:

http://www.asylumineurope.org/sites/default/files/report-download/aida_switzerland_april2015.pdf.
1309

Article 106.
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the outcome?

2014 Migration Report does refer to a complaints process being in place in Zurich's test
asylum centre, but does not provide any further information.

1310

BENCHMARK 2 - ACCESS TO QUALITY LEGAL ADVICE AND REPRESENTATION
2.1

Is there a role for a legal representative in the
asylum determination process?

Yes. Please see below for further information.

2.2

Is there any legislative or policy power/obligation
on the state to provide publically funded legal

Access to legal assistance differs between the regular as well as the airport procedure
on the one hand and the accelerated procedure currently being trialled at the test

advice/representation to people making an asylum

centre in Zurich on the other hand.

claim?
The Swiss Federal Constitution enshrines the right for free legal advice and assistance
for those who do not have sufficient means, unless their case has no prospect of
1311

success.
This applies to both first instance proceedings and appeals,
as to the cost of proceedings and the cost of legal representation.

1312

as well

Contrary to the general provision in the Federal Act on Administrative Procedure, legal
representation is now generally presumed to be necessary in the asylum procedure
since the Asylum Act came into force. It is therefore no longer a precondition to
establish the necessity of legal representation, except for appeals within a Dublin
procedure, a revision procedure or a re-examination procedure.

1313

Little analysis has

been done on the subject since the change to the Asylum Act described above.
1310

1314

State Secretariat for Migration (SEM), "Migration Report 2014" (June 2014), accessed 9 October 2015, p.47, Available at:

https://www.bfm.admin.ch/dam/data/bfm/publiservice/berichte/migration/migrationsbericht-2014-e.pdf.
1311

Federal Constitution of the Swiss Confederation, Article 29.

1312

Federal Administrative Court, decision D-5658/2014 of 13 November 2014.

1313

Asylum Act, Article 110a.
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Special procedures
Within the accelerated procedure in the Zurich test centre, all applicants are entitled to
free legal assistance (advice and representation). This support ends at the earliest after
the SEM makes their first decision and the legal representative decides that there is no
prospect of success at appeal.

1315

The legislation does not provide access to state-funded free legal assistance during the
airport procedure. But in practice, there is a legal advisory office in the transit zone of
the airports in Zurich and Geneva.
2.3

What are the eligibility criteria (if any) for accessing
asylum legal advice/representation? (e.g. merits of
claim, means testing)

1316

As stated in 2.2, the Swiss Federal Constitution enshrines the right for free legal advice
and assistance for those who do not have sufficient means unless their case has no
1317
prospect of success.
The Asylum Act removed the previous test of "necessity" in
the determination of whether legal representation ought to be provided.

2.4

At which stages of the asylum process are people
eligible for asylum legal advice/representation?

At both first instance and on appeal. For appeals within a Dublin procedure, a revision
procedure or a re-examination procedure only where necessity is proved (see 2.2
above).

1314

Asylum Information Database, "Asylum Information Database Country Report: Switzerland", (8 April 2015), Accessed 15 July 2015, p.26, Available
at: http://www.asylumineurope.org/sites/default/files/report-download/aida_switzerland_april2015.pdf.

1315

Asylum Information Database, "Asylum Information Database Country Report: Switzerland", (8 April 2015), Accessed 15 July 2015, p.39, Available
at: http://www.asylumineurope.org/sites/default/files/report-download/aida_switzerland_april2015.pdf.

1316

Asylum Information Database, "Asylum Information Database Country Report: Switzerland", (8 April 2015), Accessed 15 July 2015, p.39, Available
at: http://www.asylumineurope.org/sites/default/files/report-download/aida_switzerland_april2015.pdf.

1317

Federal Constitution of the Swiss Confederation, Article 29.
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2.5

What proportion of people claiming asylum access

Within the accelerated procedure in the Zurich test centre, all applicants are entitled to

asylum legal advice/representation (i) prior to their
asylum interview (ii) for an asylum appeal?

free legal assistance.
However, statistics regarding the number of people who
access legal representation do not appear to be readily available.

1318

In the past, restrictive practices regarding free legal assistance have been observed in
Switzerland, during the first instance procedure as well as during the appeal
1319

procedure.
During the first instance procedure, generally no state-funded free legal
assistance is granted. While the argument within the first instance procedure had often
been the failure to justify the "necessity" of legal representation,

1320

in the appeal

procedure the dismissal has in general been justified by the lack of merit in carrying out
1321
an appeal.
The merit test is carried out on the basis of a review of the file only (no
1322

hearing).
These observations were made before the abolition of the necessity test
in the Asylum Act in February 2014. There is no recent report on how practices have
changed since, but the observation concerning the appeal procedure might still be
applicable.
In addition to the problems listed above, the relatively short time limit of five working
days for lodging an appeal in several cases also forms an obstacle to access to legal
assistance. Furthermore, access to legal assistance can be difficult for persons in

1318

Asylum Information Database, "Asylum Information Database Country Report: Switzerland", (8 April 2015), Accessed 15 July 2015, p.26, Available
at: http://www.asylumineurope.org/sites/default/files/report-download/aida_switzerland_april2015.pdf.

1319

ECRE - European Council on Refugees and Exiles, " Survey on Legal Aid for Asylum Seekers in Europe", (October 2010), Accessed 15 July 2015,
p.33, Available at www.ecre.org/component/downloads/downloads/268.html.

1320

Asylum Appeals Commission, decision EMARK 2001/11 of 10 July 2001.

1321

Asylum Information Database, "Asylum Information Database Country Report: Switzerland", (8 April 2015), Accessed 15 July 2015, p.26, Available
at: http://www.asylumineurope.org/sites/default/files/report-download/aida_switzerland_april2015.pdf.

1322

ECRE - European Council on Refugees and Exiles, " Survey on Legal Aid for Asylum Seekers in Europe", (October 2010), Accessed 15 July 2015,
Available at: www.ecre.org/component/downloads/downloads/268.html.
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detention, as their means to contact and find a legal representative within the short
time limits for appeal (especially in case of inadmissibility decisions) are limited.
2.6

2.7

What kinds of legal work are included (e.g. witness
statements, representation etc.) and what is

Given that the critique of legal assistance tends to focus on whether or not it is actually
available, the actual content of legal assistance is a topic discussed in far less detail

excluded, either formally or in practice?

and consequently no up-to-date information was found on this point.

How is it funded? What body administers the
funds? What is its relationship to the body making

Official legal aid, which should now be easier to gain access to (see 2.2 above), is
funded by the state. It is, however, not clear what effect this will have.

asylum decisions? What is the budget for providing
asylum legal advice/representation? How much of
a legal representative’s time does the budget allow
for?
2.8

Which organisation(s) provide asylum legal advice
/information? What qualifications are required for
people to provide asylum legal advice/information?

In the regular and the airport procedure, independent legal advisory offices cover most
of the legal assistance work in practice. On the one hand, there are national legal
advisory offices that are situated near the reception and processing centres and on the

Who regulates this?

other hand, there are cantonal legal advisory offices that take over the legal assistance
after the transfer of applicants to a canton. These offices are mostly projects of NGOs
and they are for the most part funded by donations.

1323

Most of the legal advisors have

a university degree in law, but are not attorneys. Even if they generally provide free
legal assistance inasmuch as no advance payment is required, there is no legal right to
state-funded legal assistance from these independent legal advisory offices and the
latter cannot, in practice, offer professional legal assistance covering all areas because
their resources are limited. There are a certain number of private lawyer’s offices
specialising in asylum law, but the costs can be high and advanced payment may be
required.
As regards appeals, legal representatives appointed at the request of the applicant

1323

Asylum Information Database, "Asylum Information Database Country Report: Switzerland", (8 April 2015), Accessed 15 July 2015, p.26, Available
at: http://www.asylumineurope.org/sites/default/files/report-download/aida_switzerland_april2015.pdf.
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under Article 110a of the Asylum Act, which only applies in prescribed circumstances,
has to be an 'official legal adviser'.

1324

Although there is no definition provided as to

what exactly this means, the context suggests that such a person must be legally
qualified. As regards appeals under the Asylum Act more generally, Article 110a(3)
states that persons with a university degree in law are authorised to act as legal
advisers.
2.9

Who monitors the quality of asylum legal

See comments made in 1.9.

advice/information? How is the quality of asylum
legal advice/representation monitored? Who is
responsible for ensuring the implementation of
recommendations about the quality of legal advice
and representation?
2.10

Is there a process for people who want to complain
about the asylum legal advice/representation they

Aside from legal recourse (in which case ineffective legal assistance would need to be
to such an extent that it comes within the remit of the two grounds in Article 106,

have received? Which body administers it? What is
their relationship to the organisations providing

discussed above), the comments made in 1.10 apply.

asylum legal advice/representation? How often is
the complaints process used? What is the
outcome?

BENCHMARK 3 - ACCURATE AND TIMELY DECISIONS
3.1

1325

Has the country signed the 1951 Refugee
Convention? How is the 1951 Convention

Yes. Switzerland signed the Convention on 21 January 1955.

incorporated into legislation/policy?

The Convention is frequently referenced in the Asylum Act as limiting certain
provisions, such as:

1324

Asylum Act, Article 110a.

1325

UNHCR. States Parties to the 1951 Convention relating to the Status of Refugees and the 1967 Protocol. Available at:
http://www.unhcr.org/3b73b0d63.html.
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- Article 3, Definition of the term refugee;
- Article 8, Duty to cooperate; and
- Article 58, Principle of legal status of refugees.
3.2

Which body is responsible for administering the

The 'competent authority' for the purposes of the asylum process is the SEM. The SEM

asylum process? What is their relationship to the
body responsible for border enforcement? What is

grants or refuses asylum and deportation requests from Switzerland.
the cantonal authorities administer the system.

relationship to body responsible for other forms of
immigration?

The Swiss Border Guard ("SBG"), which is part of the Federal Customs Administration

1326

The SEM and

and part of the Federal Department of Finance, is the body responsible for border
enforcement. As well as cooperating with other bodies in a cantonal, regional and
international context, the SBG specifically "cooperates" with the SEM at a national
level.

1327

3.3

Is there an inquisitorial or adversarial system for
deciding asylum claims? Or mixed (and if so how)?

The system for deciding asylum claims is inquisitorial.

3.4

Can people be removed while their asylum claim is
being decided?

No, any person who applies for asylum in Switzerland may stay in Switzerland until the
1328
conclusion of the procedure.

3.5

Are there any admissibility procedures or are all
those asylum claims that are lodged (and not
withdrawn by the applicant) heard?

In certain cases, the SEM will make an inadmissibility decision, which means that it
decides to dismiss the application without examining the substance of the case; for
example, if the asylum seeker could return to a safe third country under the Dublin
Regulation.

1329

1326

Asylum Act Article 6a.

1327

Swiss Customs Administration website, accessed 9 October 2015, http://www.ezv.admin.ch/org/04135/04138/04145/index.html?lang=en.

1328

Asylum Act , Article 42.

1329

Asylum Act , Article 31.

REFUGEE & ASYLUM PROCESSES  October 2015

DLA Piper  513

BENCHMARK 3 - ACCURATE AND TIMELY DECISIONS
3.6

Is there a statutory or policy time limit for how

Regular Procedure

quickly parts of the asylum process are conducted?
Is there flexibility in this if requested by the

After the application is filed, the preparatory phase begins. The preparatory phase lasts

applicant? Is this the same for all claims? Are
particular cases expedited e.g. vulnerable cases,
those considered easy to grant/refuse?

1330

no longer than 3 weeks.
As part of the preparatory phase the SEM conduct a first,
relatively short interview with the applicant, in which they ask the applicant about their
identity and their itinerary, and summarily about their reasons for leaving their
1331

country.
On this basis, the SEM decides whether an application should be
examined.
If the application is not sufficiently justifiable and the asylum seeker withdraws their
application, the application is cancelled without a formal decision.

1332

The application

of asylum seekers who fail to cooperate for more than 20 days is cancelled without a
formal decision and the persons concerned cannot file a new application within three
years (compliance with the Refugee Convention being reserved).

1333

Accelerated Procedures
Swiss law provides for two types of procedures that can be considered to be
accelerated: the airport procedure and the procedure which is currently being tested in
Zurich.
If the asylum application is filed during the border control in the transit area of an
1334

international airport, special rules apply.
As a first step, the SEM has to decide
whether entry into the territory should be allowed or not. In case entry is provisionally

1330

Asylum Act , Article 26.

1331

Asylum Act , Article 26.

1332

Asylum Act , Article 25a.

1333

Asylum Act , Article 8.

1334

Asylum Act , Articles 22 and 23.
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refused to an applicant, the whole asylum procedure is generally carried out in the
transit area of the airport. The SEM then has to issue the asylum decision within a
maximum of 20 days after the asylum application. If that time limit is not met, the SEM
allocates the applicant to a canton where he will be treated through the regular
procedure. The time for lodging an appeal against a negative asylum decision within
1335
the airport procedure is 5 working days.
Since the beginning of 2014, an accelerated procedure has been tested in the federal
reception centre in Zurich for a period of two years (called pilot or test phase) in view of
a possible restructuring of the asylum system. In general, the whole procedure
(preliminary phase and accelerated procedure) is carried out within the test centre in
Zurich.

1336

The accelerated test procedure ends with an asylum decision at first instance or with a
transfer to the so-called “extended procedure” if the decision of the first instance cannot
be notified within the federal centre. In the first case, an appeal to the Federal
Administrative Court can be lodged within 10 working days of the notification of the
1337

decision.
In the latter case, the applicant is transferred to a canton and integrated in
1338
the regular procedure, in general because further clarifications are necessary.
Accelerated examination
In practice, the SEM also treats asylum applications of citizens from certain European
visa-waiver-countries (Serbia, Macedonia, Bosnia and Herzegovina) since August
2012, as well as from Kosovo and Georgia since March 2013 and from Hungary in
1335

Asylum Act, Article 108.

1336

Ordinance on the Conduct of Test Phases for Accelerated Asylum Measures, Article 16-18.

1337

Ordinance on the Conduct of Test Phases for Accelerated Asylum Measures, Article 19.

1338

Ordinance on the Conduct of Test Phases for Accelerated Asylum Measures, Article 23-18.
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October 2014, in an accelerated manner. In these cases, the procedures are notably
concluded within 48 hours from the first interview. Applications that require further
1339

clarification of the facts are exempted from this accelerated treatment.
Aside from
this, there does not appear to be any flexibility in the application of the accelerated
process even if the applicant makes an alternative request.
3.7

How and where do people lodge an asylum claim?

A person can file for asylum at a border control point at a Swiss airport, on entry at an
1340
open border crossing or at a federal reception and processing centre.
In most
cases, asylum applications are filed in one of the five reception and processing centres
that are run by the SEM. If this is not the case, the concerned asylum applicant is
directed to one of these centres, where the first part of the asylum procedure will be
1341
carried out.
The application can take any form and just needs to be a 'statement indicating that they
are seeking protection in Switzerland from persecution elsewhere.'

1342

An asylum application must be managed in Switzerland. It is no longer possible to file
asylum applications at Swiss representations abroad.
3.8

3.9

How is the substance of an asylum claim conveyed

An asylum claim is "any statement a person makes that they are seeking protection in

to the asylum decision maker? (e.g. on paper, an
asylum interview)

Switzerland from persecution elsewhere".
conveying the claim.

In practice, how long do people wait between

At the most, 3 weeks.

1343

There is therefore no specified way of

1344

1339

State Secretariat for Migration - SEM, "48-hour procedure extended to Kosovo and Georgia", (Press release of 26 March 2013), Accessed 15 July
2015, Available at: https://www.bfm.admin.ch/bfm/en/home/aktuell/news/2013/2013-03-26.html.

1340

Asylum Act. Article 19.

1341

Asylum Act . Article 21.

1342

Asylum Act , Article 18.

1343

Asylum Act , Article 18.
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having lodged an asylum claim and conveying the
substance of their case to the decision maker?
3.10

In practice, how long do people wait between
having lodged an asylum claim and receiving a

There are time limits set in law for the determining authority to "normally" make a
decision on asylum applications at first instance:

decision on their claim?

•

5 working days for inadmissibility decisions; and

•

10 working days for all other decisions.

1345

In practice, the length of the asylum procedure diverges significantly from what is
foreseen by law. In 2013, the average length of the asylum procedure from the
registration of the application to the conclusion of first instance proceedings was 258
days. In 2012 it was 163 days. According to the SEM, this increase is attributable to the
efforts to reduce the number of asylum applications that have been pending for a long
time.
Dublin inadmissibility decisions normally took 53 days on average to be made in 2013.
In 2013, around 66% of all first instance decisions took less than 6 months after
registration of the application.
3.11

Is there a right of appeal against a refusal of
asylum? How long do people have to lodge an

Grounds for Appeal

appeal? Is an appeal heard in person or on the
papers? Is it public?

a.

An appeal may be made on the following grounds:
the violation of federal law, including the abuse and exceeding of discretionary

powers;
b.

incorrect and incomplete determination of the legally relevant

circumstances.

1344

Asylum Act , Article 26.

1345

Asylum Act , Article 37.

1346

1347

1346

State Secretariat for Migration - SEM, "Migrationsbericht 2013 (Migration report 2013)", Accessed 15 July 2015, Available at:
www.bfm.admin.ch/dam/data/bfm/publiservice/berichte/migration/migrationsbericht-2013-d.pdf (DE) .
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Time limits
•
days.
•

In the case of a substantive negative asylum decision, the time limit is 30
1348

In the case of an inadmissibility decision, a decision in the airport procedure, or

if the applicant originates from a 'safe country of origin' and (s)he is obviously not
eligible for refugee status and his/her removal is lawful, reasonable and possible, the
time limit is 5 working days.
•

1349

In the case of appeals made in the trial phase of accelerated procedures, the

time limit is 10 working days.

1350

Appeal Hearings
The first and last competent authority for examining an appeal against inadmissibility
and substantive decisions of the SEM is the Federal Administrative Court (Tribunal
1351
administratif federal, TAF).
The appeal must meet a certain number of formal criteria (such as written form, official
language, designation of the complaining party, signature and date, and pieces of
evidence). The appeal is generally heard on paper. The Court can order a hearing if
the facts are not elucidated in a sufficient manner.
1353
hearings.

1347

Asylum Act, Article 106.

1348

Asylum Act , Article 108.

1349

Asylum Act , Article 108(2).

1350

Ordinance on the Conduct of Test Phases for Accelerated Asylum Measures, Article 38.

1351

Asylum Act, Article 105.

1352

Federal Act on Administrative Procedure, Article 14.
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3.12

In practice, how long do people wait between

The average length of the appeal procedure between 2008 and 2010 was 524 days. In

having an initial decision refused and having a
decision on their appeal?

this period, a downward trend was observed from 644 in 2008 to 436 in 2010. While
the procedure is long for appeals against negative substantive decisions with
temporary admission (on average 537 days) and for negative substantive decisions
with removal (average 860 days), it is much shorter for Dublin inadmissibility decisions
(average 54 days) as well as for all other inadmissibility decisions (89 days).

1354

In 50% of the cases in which an appeal is made, the procedure from the registration of
the application to a final decision (after the appeal to the Federal Administrative Court)
takes more than one year.

1355

3.13

Is there any provision for re-opening a case
refused on appeal if new information comes to
light?

Applications for reconsideration of decisions are possible, but rare, and carry a strong
burden of proof.

3.14

What forms of protection are available (asylum,
subsidiary protection, humanitarian protection)?
What is the rate at which asylum decisions are

Types of Protection

granted at (i) initial decision (ii) appeal, by
nationality? What is rate at which subsidiary status

in need of protection during a period of serious general danger, in particular during a

•

Asylum

•

Temporary protection ("protection provisoire"): protection provided to persons

war or civil war as well as in situations of general violence.

1356

and humanitarian status are granted at (i) initial
decision (ii) appeal, by nationality?
3.15

Which body is responsible for deciding (i) an
asylum claim (ii) an asylum appeal and in each

i) An asylum claim is decided by the SEM, the same body which administers the
1357
process (see 3.2 above).

1353

Asylum Information Database, "Asylum Information Database Country Report: Switzerland", (8 April 2015), Accessed 15 July 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_switzerland_april2015.pdf p. 22

1354

Eidgenössisches Justiz- und Polizeidepartment (EJDP), Bericht über Beschleunigungsmassnahmen im Asylbereich, 2011, pp. 16-17.

1355

Eidgenössisches Justiz- und Polizeidepartment (EJDP), Bericht über Beschleunigungsmassnahmen im Asylbereich, 2011, Annex 2.

1356

Asylum Act, Articles 66-79a.
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case what is its relationship to the bodies listed in
3.2?

ii) If an applicant is not granted asylum, he or she can submit an appeal against the
decision of the SEM to the Federal Administrative Court.
court of asylum appeal in Switzerland.

3.16

What qualifications are required to be the person
who (i) decides an asylum claim (ii) decides an

1358

This is the first and last

The claim is decided by the SEM and the appeal by the Federal Administrative Court
(see 3.15).

asylum appeal?
Court officials are legally qualified, whereas it appears that SEM officials do not have to
be.
3.17

How is the quality of (i) asylum decisions (ii)
asylum appeals monitored and by whom? Who is
responsible for ensuring the implementation of

No information has been found on this point.

recommendations (internally and externally)?
3.18

Is there a fee for (i) lodging an asylum claim (ii)
making an appeal?

i) No.
ii) The Court may demand an advance payment (presumed costs of the appeal
proceedings), under the threat of an inadmissibility decision in the case of nonpayment. The totality or part of the payment can only be waived if there are special
reasons.

1359

An advance payment is most often requested when the appeal is considered as prima
facie without merit.

1357

Asylum Act, Article 6a.

1358

Asylum Act, Article 105.

1359

Federal Act on Administrative Procedure, Article 63 para. 4.

1360

1360

Asylum Information Database, "Asylum Information Database Country Report: Switzerland", (8 April 2015), Accessed 15 July 2015, p.22, Available
at: http://www.asylumineurope.org/sites/default/files/report-download/aida_switzerland_april2015.pdf.
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3.19

Do asylum seekers have a choice about the

Swiss Asylum law provides for certain gender-sensitive measures in the context of the

gender of the person making their asylum decision/
hearing their appeal/ interpreting?

personal interviews. It stipulates that persons of the same sex conduct the interview of
an applicant if concrete evidence for gender-based persecution exists or if the situation
1361

in the country of origin indicates gender-based persecution.
applicable to the interpreter and the recorder of the minutes.

That rule is also

According to the SEM, such measures are taken if an applicant mentions an act of
persecution of a sexual nature as well as if an applicant mentions an act of persecution
motivated by gender that they fear because of their membership of a particular social
1362

group or if they are a victim of human trafficking.
In practice, this way of proceeding
1363
is normally respected and an applicant can demand such measures.
3.20

Is child care available for people who need it while
they are (i) lodging their asylum claim (ii) conveying

Depends on the cantonal reception centre - little is done at federal level. A report by the
NCPT criticised the fact that in some of the remote locations there was no room for

the substance of their asylum claim (iii) having their

baby care and no play corner with toys for children. Also, the Commission noted that

asylum appeal heard?

families had no room for privacy. Except for one remote centre, which provided a snack
for children in the afternoon as well as warm milk before bedtime, there were no special
services for children. There was also a lack of activities offered to children.

3.21

1361

1364

Is there any legislative or policy power/obligation
on the state to provide publically funded

Legislative obligations

interpreting services for people making an asylum
claim? For which parts of the asylum process (e.g.

referred to as a 'personal interview') is not an absolute requirement. An interpreter

According to Swiss asylum law, the presence of an interpreter during the hearing (also

Asylum Ordinance No 1 on procedural aspects, Article 6.

1362

State Secretariat for Migration - SEM, "Manuel Asile et retour, Les persécutions liées au genre, (Manual on asylum and return, Gender-specific
persecution)", Accessed 15 July 2015, pp. 14-15, Available at: https://www.bfm.admin.ch/dam/data/bfm/asyl/verfahren/hb/d/hb-d7-f.pdf (FR).

1363

Asylum Information Database, "Asylum Information Database Country Report: Switzerland", (8 April 2015), Accessed 15 July 2015, p.24, Available
at: http://www.asylumineurope.org/sites/default/files/report-download/aida_switzerland_april2015.pdf.

1364

Amnesty International, "Amnesty International Report 2014/15 - Switzerland", (25 February 2015), Accessed 21 July 2015, p. 8 paras 27 and 36,
Available at: http://www.refworld.org/docid/54f07d92c.html.
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at interviews with the decision making body, with

need only be called in "if necessary", although the asylum seeker may bring in his or

legal representatives, at appeal hearings)? Who is

her own interpreter as long as the interpreter is not also an asylum seeker.

responsible for monitoring the quality of asylum
interpreting services? Who is responsible for

Normally, however, an interpreter nevertheless participates in the interviews. According
to the SEM, only when the knowledge of an official Swiss language by an applicant is

ensuring the implementation of recommendations
about asylum interpreting services?

sufficient, will no interpreter be needed for the interview.
1367
instances of interviews being conducted in English).

1366

1365

(Though there are

In comparison, there are no provisions in the Asylum Act regarding interpretation at the
appeal stage but we presume this service would be provided.
Quality Monitoring
The SEM has a code of conduct applicable to its interpreters.

1368

Again, little

information can be found on the issues of monitoring, providing recommendations and
implementing reforms outside of the fact that the SEM has a core overall role.
3.22

Is there a process for people who want to complain
about the way (i) their asylum claim (ii) their asylum

See comments above in 1.9.

appeal has been decided? Which body administers
it? What is their relationship to the organisations
deciding asylum claims/hearing asylum appeals?
How often is the complaints process used? What is

1365

Asylum Act, Article 29, para 1bis and para 2.

1366

State Secretariat for Migration - SEM, "Handbuch Asyl und Rückkehr. Anhörung zu den Asylgründen (Manual on asylum and return, Interview
regarding the reasons for asylum)", p.8, Accessed 15 July 2015, Available at: https://www.bfm.admin.ch/dam/data/bfm/asyl/verfahren/hb/c/hb-c7d.pdf (DE); Asylum Appeals Commission, decision EMARK 1999/2 of 27 October 1998, para. 5.

1367

Asylum Information Database, "Asylum Information Database Country Report: Switzerland", (8 April 2015), Accessed 15 July 2015, p.24, Available
at: http://www.asylumineurope.org/sites/default/files/report-download/aida_switzerland_april2015.pdf.

1368

State Secretariat for Migration - SEM, Kompetenzprofil Dolmetschende BFM (Federal Office for Migration, competence profile for interpreters),
2011.
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the outcome?
3.23

Are asylum seekers detained at any point in the

Asylum seekers may be detained for the following reasons:

asylum process? What are the criteria? How many
are detained? Where are they detained? Who

Temporary Detention

operates the places of detention? Who is
responsible for the decision to detain? Is there any
legislative/policy time limit on the detention of
asylum seekers? Is there automatic oversight of
the decision to detain?

Detention for identification purposes (as far as the person’s personal cooperation is
required) or for the purpose of issuing a decision in connection with their residence
status may be ordered according to Article 73 of the Federal Act on Foreign
Nationals

1369

for a maximum of three days (so-called temporary detention).

Preparatory Detention
Preparatory detention during the asylum procedure may be ordered according to Article
75 of the Federal Act on Foreign Nationals if the asylum seekers:
a)

refuse to disclose their identity, submit several applications for asylum using

various identities or repeatedly fail to comply with a summons without sufficient reason
or ignore other instructions issued by the authorities in the asylum procedure;
b)
order
c)

leave an area allocated to them in accordance with a restriction or exclusion
1370

or enter an area they were prohibited from entering;

enter Swiss territory despite a ban on entry and cannot be immediately

removed;
d)

were removed and submitted an application for asylum following a legally

binding revocation of their residence or permanent residence permit or a non-renewal
of the permit due to violation of or representing a threat to the public security and order
or due to representing a threat to internal or external security;
e)

submit an application for asylum after an expulsion ordered by the Federal

Office for Police to protect internal or external national security;

1369

Federal Act on Foreign Nationals, Article 73.

1370

Federal Act on Foreign Nationals, Article 74.
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f)

stay unlawfully in Switzerland and submit an application for asylum with the

obvious intention of avoiding the imminent enforcement of a removal or expulsion
order; such an intention shall be suspected if it were possible and reasonable to file the
asylum application earlier and if the application is submitted in close chronological
relation to detention, criminal proceedings, the implementation of a penalty or the issue
of a removal order;
g)
seriously threaten other persons or considerably endanger the life and limb of
other persons and are therefore being prosecuted or have been convicted; or
h)

have been convicted of a felony;

Detention pending deportation
Detention pending deportation is relevant for persons who have received a negative
decision.

1371

However, it also covers persons who have received a Dublin transfer

decision. As these persons are considered asylum seekers for the purpose of this
report, the relevant detention provision is also included. The last ground mentioned in
the following list concerns specifically Dublin cases. However, the other grounds can
also apply to persons in a Dublin procedure.
After a first instance expulsion or removal order, a person can be kept in detention if
they are already in preparatory detention according to Article 75 of the Federal Act on
Foreign Nationals.
grounds:
•

1372

In addition, they can be detained under Article 76 on various

specific indications lead to the belief that they are seeking to evade

deportation, in particular because they fail to comply with the obligation to cooperate
with the authorities;
•

1371

Federal Act on Foreign Nationals, Article 76.

1372

Federal Act on Foreign Nationals, Article 75.
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with official instructions;
•

the decision to remove the person concerned is issued in a federal reception

and processing centre or in a specific centre for uncooperative asylum seekers and
enforcement of the removal is imminent; and
•

the decision to remove the person concerned to the responsible Dublin

Member State is issued in the canton concerned and the enforcement of the removal is
imminent.
The detention regime for Dublin cases is not yet based on the Dublin III Regulation and
the recast Reception Conditions Directive as Switzerland is only bound to comply with
Dublin changes within two years according to the Dublin Association Agreement with
the EU. The revised provisions will soon enter into force (expected in early summer
2015).
Detention in practice

1373

Apart from the airport procedure and the test centre in Zurich there is no accelerated
procedure in Switzerland.
Detention during the asylum procedure is normally only carried out at the airports of
Zurich and Geneva and for some Dublin cases. It seems to be rarely applied outside of
these procedures.
Article 81 para. 3 of the Federal Act on Foreign Nationals

1374

contains special rules,

which require taking into account the specific needs for specific groups. The specific
needs of vulnerable persons, unaccompanied children and families with children must

1373

Asylum Information Database, "Asylum Information Database Country Report: Switzerland", (8 April 2015), Accessed 15 July 2015, Available at:
http://www.asylumineurope.org/sites/default/files/report-download/aida_switzerland_april2015.pdf p. 80.

1374

Federal Act on Foreign Nationals, Article 81, para 3.
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be taken into account in the detention arrangements. The law prohibits the detention of
children under 15. In practice vulnerable asylum seekers are hardly ever detained.
The risk of absconding is not a pre-requisite in the law and cantonal practice is
therefore very inconsistent. In the adopted proposal for a new detention provision for
Dublin cases (according to Article 28 Dublin III Regulation), serious risk of absconding
is assumed if there are concrete indications that the person will evade the execution of
the transfer because one of the grounds for preparatory detention is fulfilled or because
the person denies having or having had a visa, residence permit or making an asylum
application in another Dublin Member State.
Persons applying for protection in administrative detention are normally to be released
from detention. In cases where the application is considered to be purposely trying to
hinder deportation, detention may also be ordered or upheld.

1375

Alternatives to detention are not (yet) implemented in law or practice. Individual
circumstances are considered in the decision to detain in practice, but with a wide
divergence in depth and individualisation in the cantonal practice.
Time Limits
The maximum period for detention under Articles 75 and 76 of the Federal Act on
Foreign Nationals is six months and may be extended up to 18 months as foreseen in
the Return Directive. For children between 15 and 18, the maximum period of detention
is 6 months and may be extended up to 12 months.

1376

Available statistics are not very reliable and may not give the whole picture which is
1375

Federal Act on Foreign Nationals, Articles 75 and 76.

1376

Federal Act on Foreign Nationals, Article 79.
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why an exact number of detainees cannot be provided.
Only persons lodging an asylum application in detention facilities or prior to entering
Switzerland via Geneva or Zurich airports are likely to be detained during the whole
procedure. Normally, asylum seekers are not detained during the procedure. In clearcut Dublin cases detention prior to the first instance decision is more often used than in
the regular procedure where basically no asylum seekers are detained in practice. The
following cantons usually detain persons with Dublin transfer decisions: Lucerne,
Schwyz, Zug, Aargau and Graubünden. Other cantons do not detain Dublin transferees
1377

(Zurich, Glarus, Solothurn and Baselland).
Several cantonal courts do not assess
the proportionality of the deprivation of liberty in Dublin cases as The Foreigners Act
does not foresee explicitly such an assessment. In other cantons proportionality is
assessed based on the fact that proportionality is a principle for all state measures
according to Article 5 (2) of the Swiss Constitution and that is specifically applied to
measures that may affect fundamental rights.

1378

Where are they detained?
In practice, asylum seekers are regularly detained together with other third country
nationals in prisons or pre-trial detention facilities as there is only one detention centre
that is designed for administrative detention only. This centre is located in the canton of
Geneva (“Frambois”) and resulted from an inter-cantonal cooperation (“Concordat”) of
three cantons (Geneva, Vaud and Neuchâtel).

1379

1377

Asylum Information Database, "Asylum Information Database Country Report: Switzerland", (8 April 2015), Accessed 15 July 2015, p.80, Available
at: http://www.asylumineurope.org/sites/default/files/report-download/aida_switzerland_april2015.pdf.

1378

Federal Constitution of the Swiss Confederation, Article 36(3).

1379

Asylum Information Database, "Asylum Information Database Country Report: Switzerland", (8 April 2015), Accessed 15 July 2015, p.81, Available
at: http://www.asylumineurope.org/sites/default/files/report-download/aida_switzerland_april2015.pdf.
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Who is responsible for the decision to detain?
The competent authority for ordering detention is the State Secretariat for Migration
(SEM) and the appeal body is the Federal Administrative Court if the asylum seeking
person is still in a federal centre at the point in time where detention is ordered. The
“normal” detention cases are taking place in the cantons. In those cases, the cantonal
authorities are responsible for ordering detention, and the cantonal courts and the
Federal Supreme Court are the appeal instances.
3.24

1380

What are the entitlements attached to a positive
grant of asylum? What are the entitlements

Recognised refugees are given a B permit and a refugee passport.
A refugees’
spouse and children under 18 may come to live in Switzerland. After 5 years living in

attached to forms of subsidiary protection and
humanitarian protection?

Switzerland, they are given a resettlement permit (C permit).

1381

Recognised refugees are permitted to engage in gainful employment and are permitted
to sit federal medical examinations.

1382

Those on temporary admission are given a temporary admission permit (an F
1383

permit).
Temporary admission is usually given if return to the country is impossible
1384
or judged to be unacceptable because of grave danger.
Temporary admission may
be granted, for example, if there is a war in the asylum seeker's country or if they have
a serious illness. The permit will be recalled when the situation changes. Ten years
after the granting of temporary protection, the canton may grant persons in need of
protection a permanent residence permit.

1380

Asylum Act, Article 60; Federal Act on Foreign Nationals, Article 33.

1381

Asylum Act, Article 60; Federal Act on Foreign Nationals, Article 60.

1382

Asylum Act, Articles 61 and 62.

1383

Asylum Act, Article 66.

1384

Asylum Act, Article 4.

1385

Asylum Act, Article 74.
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Work restrictions for those on temporary admission are the same as asylum seekers in
general (see 4.12).

BENCHMARK 4 - ADEQUATE SUPPORT AND ACCOMMODATION
4.1

Is there any legislative or policy power/obligation
on the state to provide publically funded
accommodation and financial support to people

After entering Switzerland, asylum seekers spend their first weeks or months (up to 90
1386
days - though this can be extended ) living in one of the five 'reception and
1387
processing centres'. After that time, the applicants are transferred to a canton.

making an asylum claim?
Both the Confederation and the cantons are responsible for providing material
reception conditions to asylum seekers, depending on whether the person is in a
federal or cantonal reception centre. Material reception conditions consist of
accommodation, food, health care and limited financial allowance according to the
specific entitlement to social assistance. Assistance benefits are granted when a
person is unable to maintain themselves from their own resources, and under the
condition that no third party is required to support him/her on the basis of a statutory or
1388

contractual obligation.
Accommodation is available for all asylum seekers,
1389
regardless of their financial resources.
4.2

What are the eligibility criteria (if any) for accessing
asylum accommodation/financial support? (e.g.
merits of claim, means testing)

See 4.1.

4.3

At which stages of the asylum process are people

Asylum seekers in a regular procedure are entitled to full material reception conditions

eligible for asylum accommodation/financial

from the deposit of the request for protection until the granting of a legal status or the

1386

Asylum Ordinance No.1 on procedural aspects, Article 16.

1387

Asylum Act. Article 27.

1388

Asylum Act, Article 81.

1389

Asylum Act, Article 28
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support? (e.g. until an initial asylum decision is

rejection of their application. Full entitlement stops at the moment the application is

made, when appealing the refusal of an initial

dismissed, rejected or accepted. Material or financial assistance then continues either

decision, when an appeal is refused, when a case
is reopened due to new information)

under the emergency aid scheme in the case where the person has to leave the
country, or according to the usual legislation on social assistance if the person receives
a protection status.

1390

Material and financial assistance is provided during the appeal procedure.

1391

Swiss law provides for the restriction of reception conditions during the procedure for
subsequent applications or applications for revision or re-examination. Therefore,
persons in such procedures are excluded from receiving social assistance and receive
1392
only emergency aid for the duration of the procedure.
4.4

What proportion of people claiming asylum have

As mentioned in 4.1, all asylum seekers are accommodated in as far as they do not

access to asylum accommodation/financial support
(i) until their initial decision (ii) until their asylum

have the financial resources to accommodate themselves, although there are no
statistics as to the number of asylum seekers who do not receive accommodation on

appeal (iii) when their asylum appeal has been
refused (iv)when their case has been reopened

the basis of having adequate resources.

due to new information?
4.5

How is it funded? Which body administers the
funds? What is its relationship to the body making

The responsible body is the SEM. The SEM's budget, referred to above in 1.5, is only
transparent to a limited extent. As well as the operations budget already discussed, the

asylum decisions? What is the budget for providing
asylum accommodation/financial support? Who

vast majority of the SEM's total expenditure is on "transfer services" (around 1002
million Swiss Francs budgeted in 2015 out of a total of 1269 million Swiss Francs). This

sets the rate of financial support provided? Is the

includes "support services for asylum seekers", but what this consists of and the

1390

Asylum Information Database, "Asylum Information Database Country Report: Switzerland", (8 April 2015), Accessed 15 July 2015, p.52, Available
at: http://www.asylumineurope.org/sites/default/files/report-download/aida_switzerland_april2015.pdf.

1391

Asylum Information Database, "Asylum Information Database Country Report: Switzerland", (8 April 2015), Accessed 15 July 2015, p.54, Available
at: http://www.asylumineurope.org/sites/default/files/report-download/aida_switzerland_april2015.pdf.

1392

Asylum Act, Article 82, para 2.
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rate of financial support linked to inflation or

manner in which it is budgeted does not appear to be available (at least not in English).

reviewed annually against other criteria?
The amount of daily financial allowance (including vouchers) varies according to the
internal organisation of each centre and to the possibility to receive daily meals and
clothing in kind.
National law provides that it must be lower than what is granted to the local
population.

1393
1394

4.6

Which organisation(s) provide asylum
accommodation/financial support?

Accommodation is publically provided at a federal and cantonal level.
1395
distribution is regulated at a local level, in collaboration with NGOs.

4.7

How is accommodation provided? (e.g. in a centre,

After entering Switzerland, asylum seekers spend their first weeks or months (up to 90

in the community, ‘no-choice’ dispersal, able to live
with contacts / community etc.) How much are

days- though this can be extended)
living in one of the five 'reception and
1397
processing centres'. After that time, the applicants are transferred to a canton.
They

people moved around?

appear to have no choice in either of these matters. Generally, when assigned to a
canton they appear to become the responsibility of that canton.

How is financial support provided? (e.g. cash,

Support is provided in kind where possible, but where this is not possible they may be

payment card, vouchers)

provided in the form of vouchers or cash (at the discretion of the cantonal authority).

Who monitors the quality of asylum
accommodation/the provision of financial support?

No specific information could be found (see 1.9).

4.8
4.9

Clothing

1396

1398

How is the quality of asylum

1393

Asylum Act, Article 82, para 3.

1394

Asylum Act, Article 28.

1395

Asylum Information Database, "Asylum Information Database Country Report: Switzerland", (8 April 2015), Accessed 15 July 2015, p.56, Available
at: http://www.asylumineurope.org/sites/default/files/report-download/aida_switzerland_april2015.pdf.

1396

Asylum Ordinance No.1 on procedural aspects, Article 16.

1397

Asylum Act. Article 27.

1398

Asylum Act, Articles 81 and 82(3).
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accommodation/provision of financial support
monitored? Who is responsible for ensuring the
implementation of recommendations?
4.10

Is there a process for people who want to complain
about the asylum accommodation/financial support
they have received? Which body administers it?

No specific information could be found (see 1.10).

What is their relationship to the organisations
providing asylum accommodation/financial
support? How often is the complaints process
used? What is the outcome?
4.11

4.12

Do people have access to free healthcare during
their asylum claim? What are the criteria? Do

Asylum seekers are entitled to receive any necessary medical care. If medical
assistance is needed, a person at the reception centre will be able to assist and

refused asylum seekers have access to free
healthcare while they remain in the country? Do

arrange for an appointment with a doctor. The state pays for health insurance during
1399
the asylum procedure which ensures access to medical care.
Under Swiss federal

they have difficulty accessing healthcare?

law, emergency aid will cover healthcare should the application for asylum be
1400
unsuccessful but the applicant remains in the country.

Are people allowed to work while they are claiming

According to national legislation, asylum seekers cannot engage in any gainful

asylum? What are the criteria? When are people
given access to the labour market? Are they

employment during the first three months after filing an application for asylum.
The
canton of attribution may extend this restriction for a further three months if the asylum

allowed to work in any job or to be self-employed?

application is rejected at the first instance within the first three months period.
After
this time limit, asylum seekers are allowed to work if the following conditions are met:

1401

1402

•
1399

the general economic and employment situation must allow it;

Asylum Act, Article 82a.

1400

Asylum Information Database, "Asylum Information Database Country Report: Switzerland", (8 April 2015), Accessed 9 October 2015, p.75,
Available at:

http://www.asylumineurope.org/sites/default/files/report-download/aida_switzerland_april2015.pdf .
1401

Asylum Act, Article 43.

1402

Asylum Act, Article 43, para 1.
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•

an employer must request to employ an asylum seeker;

•

the salary and employment conditions customary for the location, profession

and sector are fulfilled; and
•

it must be established that no other Swiss or EU/EFTA resident or foreign

person with a residence permit with the required profile can be found for the job.

1403

This means that Swiss or EU/EFTA residents and foreign persons with a residence
permit have priority on the job market. These restrictions do not apply to occupational
1404
programmes for asylum seekers.
The cantons can limit access to work to certain sectors.

1405

For example in the canton

of Zurich, it is limited to the building industry, hospitals, homes, institutes (nursing and
maintenance), food and drink manufacturing, hotels and catering, canteens, laundries,
dry cleaners, sewing and mending shops, waste disposal (waste recycling) and
Engros-Markt Zurich (a large grocery market in Zurich).

1406

The authorisation to engage in gainful employment expires when the asylum
application is rejected in a legally binding decision, on expiry of the deadline specified
for departure. If the SEM extends the departure deadline as part of the ordinary
procedure, gainful employment may continue to be authorized. Rejected asylum
seekers who lodge a subsequent asylum application (second application, application
for re-examination or revision) are not allowed to work unless the canton adopts special
measures under the empowerment of the Federal Department of Justice and Police

1403

Ordinance on Admission, Period of Stay and Employment, Article 52.

1404

Asylum Act, Article 43, para 4.

1405

Federal Office for Migration, "Directive to the Foreign Nationals Act", Section 4.8.5.5.4, Accessed 15 July 2015, Available at:
www.bfm.admin.ch/dam/data/bfm/rechtsgrundlagen/weisungen/auslaender/weisungen-aug-f.pdf (FR).

1406

Office for Economy and Labour, "Asylum Seekers (N-permit)", Accessed 15 July 2015, Available at:
www.awa.zh.ch/internet/volkswirtschaftsdirektion/awa/en/arbeitsbewilligungen/drittstaaten/asylsuchende.html (EN).
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(Département fédéral de justice et police, DFJP).
Issuance of working authorization is under the competence of cantonal authorities and
is subject to large variation in practice. Moreover, the practice shows that it is very
difficult for asylum seekers to access employment because of practical impediments. In
addition to the priority of other persons seeking employment, the temporary nature of
the legal status of the asylum seeker makes it very difficult to established the stability
requested to find and perform a job. The attribution to a canton also reduces the
chance to find work as the person is not allowed to work in another canton. Language
knowledge and recognition of competences are further practical impediments.
The issuance of an authorization to work by cantons is subject to the payment of the
special charge established by national law for the reimbursement of social assistance
benefits, departure and enforcement costs as well as the costs of the appeal
1407
procedure.
The special charge is not calculated according to the individual costs
generated, but serves to cover the overall costs generated by all these gainfully
employed persons and their dependents. In practice, this special charge represents a
1408

substantial revenue shortfall as it amounts to 10% of the monthly income
of every
gainful activity and is imposed during 10 years up to a global amount of 15,000.CHF.

1409

It is deducted directly from the earned income of the person concerned by the

employer and transferred to the Confederation. The special charge is not reimbursed,
even if the person is recognized as a refugee. This is problematic in view of the
Refugee Convention.
In addition to that, average incomes of asylum seekers are particularly low, as they

1407

Asylum Act, Articles 85 and 86.

1408

Asylum Ordinance No. 2 on Financial Matters, Article 13.

1409

Asylum Ordinance No. 2 on Financial Matters, Article 10.
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often only find work in low-paid jobs. The majority of asylum seekers continue to
depend partially on social assistance even after they have found work, because of the
insufficient level of income.

1410

At the test centre in Zurich, asylum seekers are not allowed to work during the entire
procedure as long they are in the accelerated procedure.
4.13

Are there any restrictions to freedom of movement
for people claiming asylum?

1411

As long as asylum seekers stay in a federal centre, they are submitted to the semiclosed regime of all federal centres (reception and processing centres and remote
locations). Exits are only possible with a written authorization delivered by the State
Secretariat for Migration (SEM) once fingerprints and a photograph of the asylum
1412

applicant have been taken.
Exit hours are strictly regulated in the ordinance, so that
asylum seekers can go out from 9 am to 5 pm during the week (from Monday to
Friday). They are allowed to stay out during the weekend from 9 am on Friday until 7
1413
pm on Sunday.
Opening hours are substantially longer at the test centre in
Zurich.

1414

In the remote locations, opening hours are from 6 am until 10 pm. Asylum seekers can
1410

Asylum Information Database, "Asylum Information Database Country Report: Switzerland", (8 April 2015), Accessed 15 July 2015, p.73, Available
at: http://www.asylumineurope.org/sites/default/files/report-download/aida_switzerland_april2015.pdf.

1411

Asylum Information Database, "Asylum Information Database Country Report: Switzerland", (8 April 2015), Accessed 15 July 2015, p.73, Available
at: http://www.asylumineurope.org/sites/default/files/report-download/aida_switzerland_april2015.pdf.

1412

General rules for the federal centres are set up in the Ordinance of the DFJP on the management of federal reception centres in the field of asylum.

1413

Asylum seekers assigned to a specific centre for uncooperative asylum seekers are not allowed to leave the centre during the weekend. Exit hours
are from 9 am- 5 pm every day of the week; Asylum Information Database, "Asylum Information Database Country Report: Switzerland", (8 April
2015), Accessed 15 July 2015, p.70, Available at: http://www.asylumineurope.org/sites/default/files/report-download/aida_switzerland_april2015.pdf.

1414

From Sunday to Thursday, asylum seekers in the test centre in Zurich must return at 8 pm, on Friday and Saturday at 10.30 pm. They have the right
to leave on Friday and return on Sunday by 8 pm; Asylum Information Database, "Asylum Information Database Country Report: Switzerland", (8
April 2015), Accessed 15 July 2015, p.70, Available at: http://www.asylumineurope.org/sites/default/files/reportdownload/aida_switzerland_april2015.pdf.

REFUGEE & ASYLUM PROCESSES  October 2015

DLA Piper  535

BENCHMARK 4 - ADEQUATE SUPPORT AND ACCOMMODATION
leave the centres during the weekend, from 9am on Friday until 5 pm on Sunday.
In case of late arrival or unjustified absence, asylum seekers are punished: they may
be deprived of the possibility to go outside of the centre or their financial allowance.
This measure seems to be applied in a systematic way and may in some cases be a
disproportionate sanction, depending on the gravity of the infringement.
Permission to leave can be refused under certain circumstances.

1415

Article 12 of the

Ordinance of the DFJP lists three such situations
a)
when the person needs to be present in order to proceed with steps in the
asylum procedure;
b)

when the person is required to participate in maintenance work of the

premises; or
c)

when the person has violated their obligation not to disturb the peace within

the centre.
Prohibition to leave the centre is not subject to a formal or written decision unless the
prohibition lasts for more than one day. For a longer period, the asylum seeker must –
upon request – receive a formal decision which they can appeal.

1416

An internal directive on disciplinary rules within federal centres provides for other kinds
of disciplinary sanctions:

1417

denial of exit permits, elimination of pocket money, ban on

1415

Ordinance of the DFJP on the management of federal reception centres in the field of asylum, Article 12.

1416

Ordinance of the DFJP on the management of federal reception centres in the field of asylum, Article 12, paras 3 and 4.

1417

Federal Office for Migration, Directive interne concernant le prononcé de mesures disciplinaires dans les centres d’enregistrement et de procédure
(CEP) ainsi que dans les sites délocalisés (Internal directive concerning disciplinary measures in the reception and processing centres and in the
remote locations), directive ODM no 01/12, 1 October 2012 (FR).

REFUGEE & ASYLUM PROCESSES  October 2015

DLA Piper  536

BENCHMARK 4 - ADEQUATE SUPPORT AND ACCOMMODATION
entering specific spaces, exclusion from the assigned centre and transfer to another
centre.

1418

Some federal centres have a so called “reflection container”, installed within a short
distance from the centre itself. These containers are intended for emergencies
(pending the arrival of the police) to receive recalcitrant asylum seekers for them to
calm down. During their visits, the delegations of the National Commission for
Prevention of Torture (CNPT) found that the use and purpose of these containers are
not defined in any law or directive. It is thus required that those containers are not used
for disciplinary reasons.

1419

Once they have been assigned to a canton, asylum seekers are bound to their canton
of attribution and must reside within that canton. Cantonal accommodations mostly
have more flexible opening hours, even though rules on the management of cantonal
centres remain under the cantonal competence. Any person who applies for asylum in
Switzerland may stay in Switzerland until the conclusion of the procedure. They are
1420
not allowed to leave the national territory during the asylum process.
Furthermore asylum seekers are attributed to a canton according to a general
distribution key.

1421

The decision of attribution can only be appealed in case of an

infringement of family unity.

1422

This strict measure may affect individuals strongly,

1418

Amnesty International, "Amnesty International Report 2014/15 - Switzerland", (25 February 2015), Accessed 21 July 2015, p. 11 para. 37, Available
at: http://www.refworld.org/docid/54f07d92c.html.

1419

Amnesty International, "Amnesty International Report 2014/15 - Switzerland", (25 February 2015), Accessed 21 July 2015, p. 11 para. 39, Available
at: http://www.refworld.org/docid/54f07d92c.html.

1420

Asylum Ordinance No. 1 on procedural aspects, Article 30.

1421

Asylum Ordinance No. 1 on procedural aspects, Article 21.

1422

Asylum Act, Article 27, para 3.
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especially when they have distant family members or find a working opportunity in
another canton. Moreover, cultural links or other personal motives (for instance the
knowledge of a national language) are not systematically taken into account for the
cantonal attribution, despite the legal requirement to consider the interests of both the
canton and the asylum seeker. A change of canton is nearly impossible, unless the
1423
person has strong family links to a specific canton.
In addition to the mentioned restrictions of freedom of movement for asylum seekers in
general, Article 74 Foreign Nationals Act allows for restriction or exclusion orders.

1424

According to this provision, the competent cantonal authority may require a person not
to leave the area they were allocated to or not to enter a specific area:
•

in case of threat to public security and order. This measure is intended to serve

in particular to combat illegal drug trafficking.
•

if they have a final negative decision and specific indications lead to the belief

that the person concerned will not leave before the departure deadline or has failed to
observe the departure deadline. This provision could apply to asylum seekers in the
Dublin procedure, as from a perspective of national law they are dismissed asylum
seekers.
•

if the expulsion has been postponed due to specific circumstances such as

medical reasons. This could also apply to asylum seekers with a Dublin transfer
decision.
Reception conditions at the airport consist of a clear restriction to the freedom of
movement, as asylum seekers are not allowed to go out of the transit zone until the

1423

Asylum Act, Article 27, para 3.

1424

Federal Act on Foreign Nationals, Article 74.
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SEM formally authorized the entrance into Switzerland. In compliance with the
jurisprudence of the European Court of Human Rights,

1425

a legal remedy against that

1426

restriction is available,
which states that a review of the legality and the
appropriateness of the allocation of a place of stay at the airport may be requested by
means of appeal at any time. An appeal may therefore be lodged in front of the Federal
Administrative Court.
4.14

What provision is made for people who are refused

After exclusion from social assistance (when a person is subjected to a legally binding

asylum accommodation/financial support? Is this
the same for families / singles etc.? What happens

removal decision for which a departure deadline had been fixed or during a subsequent
asylum application), a failed asylum seeker is entitled to ask for emergency aid. This

to these people in practice?

minimal aid is based on the constitutional provision according to which everyone has
the right to assistance and care, and to the financial means required for a decent
standard of living. No evidence has been found as to whether this intended support
1427
differs in practice.

4.15

What other kinds of advice/information are asylumseekers able to access if they have problems
relating to, for example, health, mental health,

The Swiss constitution and federal law "shall endeavour to ensure" that the basic
1428
needs of human beings in Switzerland are met,
particularly through the SEM. But
as has already been alluded to, there is still a great and as yet unfilled hole that NGOs

housing, education, children, being victims of
crime?

and charities attempt to fill as regards providing these additional types of assistance in
practice. One of the issues is that it is not always possible for NGOs to access those
who are vulnerable, particularly where the asylum seeker is unaware that such
additional assistance exists or there are limits to the assistance that can be provided.

1425

European Court of Human Rights, Amuur v France, Application No. 19776/92, Judgment of 25 June 1996; Mubilanzila Mayeka and Kaninki Mitunga
v Belgium, Application No. 13178/03, Judgment of 12 October 2006.

1426

Asylum Act, Article 108, para 4.

1427

Federal Constitution of the Swiss Confederation, Article 12.

1428

Federal Constitution of the Swiss Confederation, Article 41.
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Ordinance on Admission, Period of Stay and Employment - http://www.admin.ch/opc/fr/classified-compilation/20070993/index.html
Ordinance on the Conduct of Test Phases for Accelerated Asylum Measures - http://www.admin.ch/opc/fr/classified-compilation/20131360/index.html
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GENERAL
0.1

0.2

How many asylum claims are there per year?

What percentage are allowed /refused at first
instance and allowed/refused on appeal, by
nationality?

Year
Year ending June 2011

Total applications
18,823

Year ending June 2012

19,996

Year ending June 2013

23,523

Year ending June 2014

23,515

Year ending June 2015

25,771

1429

First Instance Decisions (for Main Applicants i.e. the person applying for asylum on
1430
behalf of themselves and dependents (if any))
Year

Total
applicatio
ns

Total
initial
decisions

Granted
(1)

Refused

5,365

Granted
as % of
initial
decisions
28%

13,570

Refused
as a % of
initial
decisions
72%

Year
ending

18,823

18,935

19,996

16,644

5,803

35%

10,841

65%

June
2011
Year
ending
June
2012

1429

UK Government Asylum Statistics April - June 2015. Published 27 August 2015. Accessed 07 October 2015. Available at
https://www.gov.uk/government/publications/immigration-statistics-april-to-june-2015/asylum#nationalities-applying-for-asylum.

1430

UK Government Asylum Statistics April - June 2015. Published 27 August 2015. Accessed 07 October 2015. Available at
https://www.gov.uk/government/publications/immigration-statistics-april-to-june-2015/asylum#nationalities-applying-for-asylum.
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Year
ending

23,523

18,712

7,105

38%

11,607

62%

23,515

13,795

5,120

37%

8,675

63%

25,771

28,538

11,600

41%

16,938

59%

Change:
latest
year

+2,256

+14,743

+6,480

-

+8,263

-

Percenta

+10%

+107%

+127%

-

+95%

-

June
2013
Year
ending
June
2014
Year
ending
June
2015

ge
change

Top five nationalities applying for asylum, year ending June 2015 compared with year
ending June 2014
Ranking year
ending June
2015 (Year
ending June
2014)

1431

Nationality

Year ending
June 2014

Year ending
June 2015

Grant rates
based on
initial
decisions

1431

UK Government Asylum Statistics April - June 2015. Published 27 August 2015. Accessed 07 October 2015. Available at
https://www.gov.uk/government/publications/immigration-statistics-april-to-june-2015/asylum#nationalities-applying-for-asylum.
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1(2)

Eritrea

2,113

3,568

73%

2(1)

Pakistan

3,088

2,302

22%

3(4)

Syria

1,688

2,204

87%

4(3)

Iran

2,033

2,049

57%

5(8)

Sudan

938

1,799

83%

Appeal decisions (for Main Applicants)
The HM Courts and Tribunals Service received 11,067 asylum appeals in the year
ending March 2015, a 47% rise compared with the year ending March 2014 (7,522).
Appeal determinations have decreased from 7,915 in the year ending March 2014 to
6,852 in the year ending March 2015. In the year to March 2015, the proportion of
appeals dismissed was 66%, while 28% of appeals were allowed and 5% were
1432
withdrawn.
There are no available statistics which relate to the number of appeals granted or
refused by nationality.
0.3

What are the most prevalent nationalities in the

In the year ending June 2014, the largest numbers of applications were from Pakistani

asylum claims being received?

(3,081), Eritrean (2,115), Iranian (2,041) and Syrian (1,716) nationals, followed by
applicants from Sri Lanka (1,597), Albania (1,492), Afghanistan (1,058), Sudan (939),
Bangladesh (908) and Nigeria (894).

1433

In the year ending June 2015, the largest number of applications for asylum came from
nationals of Eritrea (3,568) followed by Pakistan (2,302) and Syria (2,204). In the same

1432

Government Asylum statistics, Jan – March 2015. Accessed 19 August 2015. Available at https://www.gov.uk/government/publications/immigrationstatistics-january-to-march-2015/immigration-statistics-january-to-march-2015#asylum-1.

1433

Government Instagram statistics, April-June 2014. Accessed 19 August 2015. Available at https://www.gov.uk/government/publications/immigrationstatistics-april-to-june-2014/immigration-statistics-april-to-june-2014.
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GENERAL
period, the number of asylum applications from Sudanese nationals almost doubled to
1,799, from 939 in the year ending June 2014.

1434

BENCHMARK 1 - TIMELY ADVICE AND INFORMATION
1.1

Is there any legislative or policy power/obligation
on the state to provide publically funded advice and
information about the asylum system to people

There appears to be no obligation to notify immigrants arriving in the UK of the right to
claim "asylum" and the rules of protection afforded to asylum seekers are only engaged
if the applicant understands that they must specifically ask for "asylum" which many do

making an asylum claim?

not. If asylum is not claimed then there is no constraint on the ability of the Home
Officeto repatriate the relevant immigrant.
The Immigration Rules provide that asylum applicants should be informed in a
language they may reasonably be supposed to understand and within a reasonable
time after their claim for asylum has been recorded of the procedure to be followed,
their rights and obligations during the procedure, and the possible consequences of
non-compliance and non-co-operation. They shall be informed of the likely timeframe
for consideration of the application and the means at their disposal for submitting all
1435
relevant information.
Further, they shall be informed in writing and in a language they may reasonably be
supposed to understand (but in practice the language coverage is unlikely to be
comprehensive) 'within a reasonable time not exceeding fifteen days after their claim
for asylum has been recorded of the benefits and services that they may be eligible to
receive and of the rules and procedures with which they must comply relating to them.'
The Home Office is also required to provide information on non-governmental

1434

UK Government Asylum Statistics April - June 2015. Published 27 August 2015. Accessed 07 October 2015. Available at
https://www.gov.uk/government/publications/immigration-statistics-april-to-june-2015/asylum#nationalities-applying-for-asylum.

1435

Immigration Rules Part 11 Para 357A. Accessed 8 October 2015, available at https://www.gov.uk/guidance/immigration-rules/immigration-rulespart-11-asylum.
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organisations and persons that provide legal assistance to asylum applicants and
which may be able to help or provide information on available benefits and services.

1436

Information on the asylum process is also given in the initial accommodation centres,
both in person and by video presentation.

1437

Whilst awaiting a decision as to whether or not asylum has been granted, information
and support can be sought from the Asylum support and ARC appointments customer
1438
contact centre and dedicated charity asylum helplines.
Information around legal advice, housing, education for children and possible eligibility
1439
for asylum support
(i.e. cash support) is provided on government websites which
also refer applicants to immigration charities who provide helplines to seek support,
1440

advice and information.
Information is also provided on Visas & Immigration
1441
Services leaflets,
which provide a step-by-step guide to the asylum process and
which is translated into various languages.
Asylum charities and immigration advisers also offer advice independent of the
government. The main charities in the UK which provide support and advice are:

1436

Immigration Rules Para 358. Accessed 8 October 2015, available at https://www.gov.uk/guidance/immigration-rules/immigration-rules-part-11asylum.

1437

Asylum Information Database. Accessed on 14 October 2015, available at http://www.asylumineurope.org/reports/country/united-kingdom/asylumprocedure/information-asylum-seekers-access-ngos-unhcr.

1438

UK Government website. Accessed on 8 October 2015, available at https://www.gov.uk/asylum-helplines.

1439

House of Commons Briefing Paper 1909, Melanie Gower, Published 6 August 2015, Asylum support': accommodation and financial support for
asylum seekers. Accessed on 8 October 2015. Available at http://researchbriefings.files.parliament.uk/documents/SN01909/SN01909.pdf.

1440

UK Government website. Accessed on 19 August 2015, available at https://www.gov.uk/claim-asylum/help-you-can-get.

1441

UK Government website. Accessed on 8 October 2015, available at
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/370153/Point_of_Claim_English_20141003.pdf.
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•

Refugee Council England;

•

Welsh Refugee Council;

•

Scottish Refugee Council; and

•

Citizens Advice Northern Ireland.

1442

Applicants can also speak to a regulated immigration adviser. Immigration advisors are
regulated by the Office of the Immigration Services Commissioner (OISC), an
executive, non-departmental public body sponsored by the Home Office, and give
advice on asylum claims, the right to enter or stay in the UK, nationality, citizenship,
1443
residence, deportation, bail applications and employment.
There is no obligation on
the state to provide such advisers who are not appointed by the state and are
appointed privately by applicants. Their profession is regulated by the OISC pursuant
to section 83 of the Immigration and Asylum Act 1999 which places a statutory duty on
the Immigration Services Commissioner requiring him/her to promote good practice.
Immigration advisers operate at different levels

1445

1444

according to their training:

OISC Level
Level 0 - Signposting and Information
(comparative only)

1442

The Refugee Council. Accessed on 25 August 2015, available at
http://www.refugeecouncil.org.uk/assets/0002/0694/Applying_fo_asylum_support_Sept_2012_English.pdf.

1443

UK Government website. Accessed on 19 August 2015, available at https://www.gov.uk/government/publications/how-to-become-a-regulatedimmigration-adviser/how-to-become-a-regulated-immigration-adviser#immigration-advisers.

1444

UK Government website, OISC Regulation . Accessed on 8 October 2015, available at https://www.gov.uk/government/organisations/office-of-theimmigration-services-commissioner/about.

1445

The Advice Services Alliance, Regulating Immigration Advice: The OISC scheme explained. Accessed on 8 October 2015 http://asauk.org.uk/wpcontent/uploads/2004/09/Regulating-Immigration-Advice-OISC-scheme-explained.pdf.
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Level 1 - Initial advice within the immigration rules
Level 2 - Casework

1446

1447

Level 3 - Specialist (includes appeals)

1448

The Citizens Advice Bureau is an independent charity in the UK that gives free,
confidential information and advice to help people with their money, legal, consumer
and other problems. They can put applicants in touch with an appropriate immigration
1449
charity or immigration advisor.
1.2

What are the eligibility criteria (if any) for accessing

There is no eligibility criteria for the information set out at section 1.1 above which is to

this advice/information? (e.g. merits of claim,
means testing)

be provided to asylum applicants under the Immigration Rules or for helplines provided
1450
by charities.
Any applicant can seek advice from an immigration adviser or an immigration solicitor.
Immigration advisers are private, therefore they may apply their own means or merit
1451

test, and charge a fee.
These advisors can be found using the OISC website which
1452
gives the option to find either free or paid advice.
See section 2 below for the
eligibility criteria for legal aid.

1446

OISC Training Centre - Level 1 . Accessed on 8 October 2015, available at http://oisc-training.co.uk/oisc-level-one/.

1447

OISC Training Centre - Levels 2& 3 . Accessed on 8 October 2015, available at http://oisc-training.co.uk/oisc-level-two-and-three/index.html.

1448

OISC Training Centre - Levels 2& 3 . Accessed on 8 October 2015, available at http://oisc-training.co.uk/oisc-level-two-and-three/index.html.

1449

Citizens Advice Bureau: Help with Immigration problems. Accessed on 8 October 2015. Available at https://www.citizensadvice.org.uk/law-andrights/immigration/help-with-immigration-problems/.

1450

UK Government website. Accessed on 19 August 2015, available at https://www.gov.uk/asylum-helplines.

1451

UK Government Website. OISC Code of Standards: Commissioner's Rules. Accessed on 8 October 2015, available at
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/322737/code_of_standards.pdf.

1452

OISC - Adviser Finder. Accessed on 8 October 2015, available at http://home.oisc.gov.uk/adviser_finder/finder.aspx.
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1.3

1453

At which stages of the asylum process are people

Charity helplines may be used at most stages of the asylum process.

Asylum

eligible for asylum advice/information?

seekers may obtain immigration advice from an immigration adviser at any stage of an
1454
application.
It appears that the information to be provided by caseworkers, who are responsible for
providing the information required to be provided under the Immigration Rules as set
out at section 1.2 above, would be provided at an early stage only after screening.

1.4

What proportion of people claiming asylum access
asylum advice/information (i) prior to their asylum

1455

There are no publically available statistics which we have been able to find in relation
to the provision of information/advice.

interview (ii) for an asylum appeal?
1.5

How is asylum advice/information funded? What
body administers the funds? What is its

As set out above, immigration advisers are appointed privately and not by the state.
1456
They are therefore able to charge a fee for advice.
Advice/information offered by

relationship to the body making asylum decisions?
What is the budget for providing asylum

asylum charities/refugee agencies is funded on a charitable basis.

advice/information?

Within the Home Office, asylum decision-making is allocated to a department called UK
Visas and Immigration and within this to the Asylum Casework Directorate (see further
section 3.2 below). Caseworkers within the Asylum Casework Directorate appear to be
responsible for providing the information required to be provided under the Immigration
1457
Rules. Caseworkers are also responsible for making asylum application decisions.
We have been unable to find any information in relation to the budget for providing
asylum advice/information.

1453

UK Government website. Accessed on 19 August 2015, available at https://www.gov.uk/asylum-helplines.

1454

UK Government website. Accessed on 19 August 2015, available at https://www.gov.uk/find-an-immigration-adviser/search-for-an-adviser.

1455

UK Government website. Accessed on 7 October 2015, available at https://www.gov.uk/claim-asylum/after-your-screening and Asylum Information
Database. Accessed on 14 October 2015, available at http://www.asylumineurope.org/reports/country/united-kingdom/asylumprocedure/information-asylum-seekers-access-ngos-unhcr.

1456

UK Government website. Accessed on 19 August 2015, available at https://www.gov.uk/find-an-immigration-adviser/hiring-an-adviser.

1457

UK Government website. Accessed on 7 October 2015, available at https://www.gov.uk/claim-asylum/after-your-screening.
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1.6

Which organisation(s) provide asylum

As set out above, caseworkers employed by the Home Office provide limited asylum

advice/information?

advice/information at an early stage in the process. Such advisers are trained to
question applicants in a way that will highlight any inconsistencies or gaps in the
evidence and not in a manner designed to help them convey their case to that effect.
Refugee agencies such as Multi-Cultural Resource Centre, North of England Refugee
Service, Refugee Action, Refugee Council, Scottish Refugee Council and Welsh
Refugee Council are the main organisations providing help and advice to asylum
seekers. These organisations provide advice and information on accommodation, cash
support, asylum, health and other issues through their One Stop Services in different
UK regions. They are independent from the government. Other organisations such as
the Citizen Advice service, local advice or refugee groups can also offer free advice
1458
and information.
Immigration advisers
Immigration advisers can be found through:
1459

•

The OISC Register

•

The Law Society of England or Wales

•

The Law Society of Scotland

•

The Law Society of Northern Ireland

Charity Helplines
Charity helplines can help with:
•

housing problems

1458

The Refugee Council. Accessed on 25 August 2015, available at
http://www.refugeecouncil.org.uk/assets/0002/0694/Applying_fo_asylum_support_Sept_2012_English.pdf.

1459

OISC Register of Regulated Immigration Advisers. Accessed on 8 October 2015, available at
http://home.oisc.gov.uk/register_of_regulated_immigration_advisers/register.aspx.
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•

dealing with agencies, e.g. social services

•

finding English language classes

•

questions about asylum support

•

getting legal representation

•

finding schools

•

building a life in the UK if you’re given permission to stay here

•

returning home.

The government website directs asylum seekers to specific charity helplines as follows:
Asylum Help UK
•

Help for adult asylum seekers or dependents of an adult asylum seeker.

Asylum Support Application UK
•

Help for asylum seekers who cannot support themselves financially and want

to apply for asylum support.
Children’s Panel (England only)
•
1.7

How is this advice/information provided? (e.g. faceto-face advice, telephone advice, group sessions

Help for children on their own applying for asylum.

1460

It appears that the information required to be provided under the Immigration Rules is
1461
provided by caseworkers at the asylum interview face to face.

etc.)
Meetings can be arranged with immigration advisers. The nature of these meetings and
the way that they provide advice will vary depending upon the identity of the relevant
1462

advisor. Similarly, telephone helplines
and meetings can be offered by asylum
charities but the specifics of these will vary depending upon the resources and

1460

UK Government website. Accessed on 19 August 2015, available at https://www.gov.uk/asylum-helplines.

1461

UK Government website. Accessed on 7 October 2015, available at https://www.gov.uk/claim-asylum/after-your-screening.

1462

UK Government website. Accessed on 8 October 2015, available at https://www.gov.uk/asylum-helplines.
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expertise of the relevant charity. With regards to the refugee agencies referred to at
section 1.2 above:
•

Refugee Council England provides therapeutic casework services via face to

face advice and group sessions, as well as online resources and drop in services;
•

Welsh Refugee Council provides face to face support for women and referrals

to partner agencies for further support;

1464
1465

•

Scottish Refugee Council offers face to face and group session support

•

no specific information is provided as to how information/advice may be

provided by the Citizens Advice NI.
1.8

1463

1466

Is the provision of advice/information proactive
(and designed to assist people to be prepared for

In relation to information provided by the government, caseworkers are responsible for
explaining the asylum process and telling asylum seekers what to do while they wait for

the process) or reactive (at the point they have a
problem and only focussed on that problem)?

an asylum decision.

1467

In terms of asylum charities/refugee agencies, this tends to be reactive – if applicants
experience issues during the process, they can contact helplines. Regardless of this,
helplines can also be contacted at all stages of the asylum process.
1.9

Who monitors the quality of asylum
advice/information? How is the quality of asylum

Under the Immigration & Asylum Act 1999, UK law designates the function of
1468
promoting good practice in the provision of immigration advice.
Under this function,

1463

Refugee Council England website. Accessed on 13 October 2015, available at
http://www.refugeecouncil.org.uk/how_can_we_help_you/i_am_seeking_asylum.

1464

Welsh Refugee Council website. Accessed on 13 October 2015, available at http://www.welshrefugeecouncil.org.uk/what-help-do-you-need/i-am-awoman-seeking-asylum.

1465

Scottish Refugee Council website. Accessed on 13 October 2015, available at http://www.scottishrefugeecouncil.org.uk/get_help/advice_services.

1466

Citizens Advice Northern Ireland website. Accessed on 13 October 2015, available at https://www.citizensadvice.org.uk/nireland/law-andrights/immigration/help-with-immigration-problems/.

1467

UK Government website. Accessed on 8 October 2015, available at https://www.gov.uk/claim-asylum/after-your-screening.

1468

The Immigration & Asylum Act 1999, Part V s.83. Accessed on 8 October 2015, available at http://www.legislation.gov.uk/ukpga/1999/33.
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advice/information monitored? Who is responsible

the OISC regulates immigration advisers, which means they must meet certain

for ensuring the implementation of

standards. OISC maintains a register of immigration advisers regulated by them. By

recommendations about the quality of asylum
advice/information?

law, immigration advisers must be registered with OISC or a member of an approved
1469
professional body, e.g. the Law Society.
If a person is found guilty of providing immigration advice without being suitably
qualified (i.e. registered with the OISC or regulated by another relevant designated
professional body) or employed by someone suitably qualified, they are liable to up to a
1470
maximum of two years imprisonment.
Charities in the UK are regulated by the Charity Commission.

1471

For advice/information provided by Home Office caseworkers, see section 3.17 below
regarding the Asylum Casework Directorate.
1.10

Is there a process for people who want to complain
about the asylum advice/information they have
tried to access/have received? Which body

Some immigration advisers are regulated by the OISC. Applicants can complain to the
OISC (who has complaint-handling duties under the Immigration and Asylum Act 1999
1472
(paragraph 5, Part 1 of Schedule 5)
about an immigration adviser who is regulated

administers it? What is their relationship to the

by the OISC. Applicants cannot usually make a complaint about something that

organisations providing asylum advice/information?
How often is the complaints process used? What is

happened more than 6 months ago and OISC will decide whether or not to investigate
depending on the situation. OISC can get an interpreter to take the details of the

the outcome?

complaint. The OISC may decide to take action against the adviser, e.g. warn the

1469

UK Government website. Accessed on 19 August 2015, available at https://www.gov.uk/find-an-immigration-adviser/complain-about-an-adviser.

1470

The Immigration & Asylum Act 1999, Part V ss.84-91. Accessed on 8 October 2015, available at http://www.legislation.gov.uk/ukpga/1999/33.

1471

UK Government website: Charity Commission. Accessed on 8 October 2015, available at https://www.gov.uk/government/organisations/charitycommission.

1472

The Immigration & Asylum Act 1999, paragraph 5, Part 1 of Schedule 5. Accessed on 8 October 2015, available at
http://www.legislation.gov.uk/ukpga/1999/33.
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adviser about their conduct. A decision of the OISC can be challenged by contacting
the Parliamentary and Health Services Ombudsman.

1473

Complaint statistics are not freely available. However, it has been reported that the
OISC received a total of 1931 complaints between 01/12/2007 and 13/08/2011. 448
were substantiated (i.e. all or part of the complaint was upheld).

1474

See also section 3.22 below regarding complaints about information provided by the
Home Office and section 2.10 for complaints in relation to legal advice.

BENCHMARK 2 - ACCESS TO QUALITY LEGAL ADVICE AND REPRESENTATION
2.1

Is there a role for a legal representative in the
asylum determination process?

The asylum process in the UK involves an administrative determination followed by a
formal judicial appeal process before a formally consolidated tribunal when the Home
Office is ordinarily represented by lawyers. The process determines the individuals'
rights by reference to the Immigration Rules and the European Convention on Human
Rights. There is a clear requirement for asylum applicants to have the benefit of "due
process" and the senior courts in the UK have been repeatedly critical of perceived
procedural shortcomings in the UK system.
Asylum applicants have the right to legal representation.

1475

The Immigration Rules

provide that asylum seekers shall be allowed an effective opportunity to obtain legal
advice.

1476

However, legal representatives are appointed privately by asylum seekers.

1473

UK Government website. Accessed on 19 August 2015, available at https://www.gov.uk/find-an-immigration-adviser/complain-about-an-adviser.

1474

Consumer Blog. Accessed 21 August 2015, available at https://www.whatdotheyknow.com/request/complaints_received_by_the_oisc.

1475

UK Government Website. Accessed on 8 October 2015, available at https://www.gov.uk/government/publications/asylum-applicants-rights-andresponsibilities/asylum-applicants-rights-and-responsibilities.

1476

Immigration Rules Part 11 Para 333b. Accessed on 8 October 2015, available at https://www.gov.uk/guidance/immigration-rules/immigration-rulespart-11-asylum.
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2.2

Is there any legislative or policy power/obligation

Publically funded legal aid is offered to asylum seekers. Although legal aid is

on the state to provide publically funded legal
advice/representation to people making an asylum

accessible it has been significantly reduced in the past few years. In April 2013 the
1477
Legal Aid, Sentencing and Punishment of Offenders Act 2012
came into force,

claim?

abolishing legal aid in most immigration cases. Legal aid is now only available in
relation to:
•

asylum applications;

•

instances where foreign nationals have been detained;

•

instances where foreign nationals are applying to settle in the UK (known as

indefinite leave to remain) because their relationship has broken down because of
domestic violence;
•

instances where foreign nationals are EC citizens and are applying to stay in

the UK because their relationship has broken down because of domestic violence;
•

instances where foreign nationals are applying to stay in the UK because they

are a victim of trafficking;
•

proceedings before the Special Immigration Appeals Commission;

•

instances where foreign nationals have received a Terrorism Prevention and

Investigation Measure notice; and
•

applications for asylum support, but only if the relevant person has applied for

housing and financial support.
2.3

What are the eligibility criteria (if any) for accessing
asylum legal advice/representation? (e.g. merits of

1478

Eligibility for legal aid can be calculated using the Ministry of Justice's Civil Legal Aid
1479
Calculator.
To qualify for legal aid, an applicant's income (or combined income if

1477

Legal Aid, Sentencing and Punishment of Offenders Act 2012. Accessed on 8 October 2015, available at
http://www.legislation.gov.uk/ukpga/2012/10/enacted.

1478

Citizens Advice Bureau, Help With Legal Costs. Accessed on 8 October 2015, available at https://www.citizensadvice.org.uk/law-and-rights/legalsystem/taking-legal-action/help-with-legal-costs-legal-aid/.

1479

UK Government website. Accessed on 8 October 2015, available at http://civil-eligibility-calculator.justice.gov.uk/.
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claim, means testing)

they have a partner) cannot be more than £2,657 a month before tax and their savings
(or combined savings if they have a partner) should not be more than £8,000.

1480

In

most instances, asylum seekers who have already met the eligibility criteria to receive
payments under s4 or s95 of the Immigration and Asylum Act 1999, i.e. any asylum or
accommodation support, automatically qualify for legal aid on gross income level.

1481

Legal aid is available for appeals, subject to a means test and, in England and Wales,
a merits test, and availability of a representative. The merits test is that the case has a
better then 50 per cent chance of success or, if 50:50, the case is of overwhelming
importance to the individual.

1482

In Scotland there is no merits test for representing at a First Tier Tribunal appeal. For
an appeal to the Upper Tribunal where the First Tier Tribunal has not given permission
to appeal, a lawyer in Scotland must assess the merits of the case, and payment may
be disallowed if the Scottish Legal Aid Board takes a different view.
2.4

At which stages of the asylum process are people
eligible for asylum legal advice/representation?

1483

There are three potential levels at which asylum services could qualify for legal aid:
•

Legal help covering work by a solicitor/caseworker prior to any court/tribunal

proceedings;
•

Controlled Legal Representation covers representation and advocacy in

proceedings for appeals against Home Office asylum decisions at the First-Tier
1480

UK Government Website, Accessed 8 October 2015, available at https://checklegalaid.service.gov.uk/legal-aid-available.

1481

UK Government Website, Guide to Determining Financial Eligibility for Controlled Work and Family Mediation April 2015 v1. Accessed 8 October
2015, available at http://civil-eligibility-calculator.justice.gov.uk/ecalc_lar/guidance.asp#2C003

Asylum Information Database. Accessed on 19 August 2015, available at http://www.asylumineurope.org/reports/country/united-kingdom/asylumprocedure/procedures/regular-procedure
1482

http://www.nrcentre.org.uk/index.php?option=com_content&view=article&id=110:challenging-refusals-of-legal-aid-for-asylumappeals&catid=48:legal-aid&Itemid=100.

1483

Asylum Information Database. Accessed on 19 August 2015, available at

http://www.asylumineurope.org/reports/country/united-kingdom/asylum-procedure/procedures/regular-procedure#footnoteref28_ushx7q1.
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Tribunal and Upper Tribunal (Immigration and Asylum Chamber); and
•

Licensed Work covers representation in the higher courts.

1484

Few asylum seekers obtain advice before their screening interview.

1485

Legal

assistance is not provided at the Asylum Screening Unit or at the port of entry. From 1
April 2014 screening officers are able to make appointments for asylum applicants with
lawyers, if the applicant wishes. Free legal assistance is limited to advising the asylum
seeker before and immediately after their asylum interview. This may include making
additional written representations to the Home Office, which as a matter of usual policy
are only allowed within five days after the interview. With some exceptions (including
unaccompanied children and people who lack capacity), there is no public funding for a
legal representative to attend the asylum interview.
2.5

1486

What proportion of people claiming asylum access
asylum legal advice/representation (i) prior to their

For 2013-2014, the Legal Aid Agency provided 28,038 acts of assistance in
immigration cases. This figure includes asylum and nationality matters, but the report

asylum interview (ii) for an asylum appeal?

does not offer any further detailed information.
We have been unable to find any
other freely available statistics on the proportion of people claiming legal

1487

advice/representation in asylum cases.
2.6

What kinds of legal work are included (e.g. witness
statements, representation etc.) and what is

There are three potential levels at which asylum services could qualify for legal aid:

excluded, either formally or in practice?

proceedings;

•

Legal help covering work by a solicitor/caseworker prior to any court/tribunal

1484

Coram Children's Legal Centre, Legal Aid Eligibility. Accessed on 8 October 2015, available at
http://www.childrenslegalcentre.com/userfiles/file/Legal_aid_eligibility_04_13(1).pdf.

1485

Asylum Information Database. Accessed on 8 October 2015, available at http://www.asylumineurope.org/reports/country/united-kingdom/asylumprocedure/procedures/regular-procedure.

1486

Legal Aid, Sentencing and Punishment of Offenders Act 2012, Schedule 1 Part 1 paragraph 30. Accessed on 8 October 2015, available at
http://www.legislation.gov.uk/ukpga/2012/10/schedule/1/enacted.

1487

Legal Aid Agency Annual Report 2013-2014. Accessed 28 August 2015, available at

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/323366/laa-annual-report-accounts-2013-14.pdf.
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•

Controlled Legal Representation covers representation and advocacy in

proceedings for appeals against Home Office asylum decisions at the First-Tier
Tribunal and Upper Tribunal (Immigration and Asylum Chamber); and
•
2.7

Licensed Work covers representation in the higher courts.

1488

How is it funded? What body administers the
funds? What is its relationship to the body making

Legal aid in England and Wales is administered by the Legal Aid Agency, an executive
1489
agency of the Ministry of Justice which controls the legal aid budget.
This is a

asylum decisions? What is the budget for providing

different arm of government to the Home Office which is responsible for making

asylum legal advice/representation? How much of
a legal representative’s time does the budget allow

immigration decisions (including asylum applications).

for?

In England and Wales, legal aid for legal advice and representation for the initial stage
of an asylum case, from claim, through interview up to decision, is paid as a fixed fee of
1490
£413.
Exceptions include unaccompanied children applicants, and where the
representative can evidence that they have undertaken work that equates to over 3
times the value of the fixed fee. An hourly rate can then be paid if the Legal Aid
Agency, which assesses the claim for costs, accepts that 3 times the level of work was
1491
done and warranted.

2.8

Which organisation(s) provide asylum legal advice
/information? What qualifications are required for

Privately appointed immigration advisers are available to help with most immigration
issues, including filling out forms and representation at a tribunal. The regulation and

1488

Coram Children's Legal Centre, Legal Aid Eligibility. Accessed on 8 October 2015, available at
http://www.childrenslegalcentre.com/userfiles/file/Legal_aid_eligibility_04_13(1).pdf.

1489

UK Government Website, Legal Aid Agency Framework Document. Accessed on 8 October 2015, available at
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/372206/laa-framework-document.pdf.

UK Government Website, Home Office: About Us. Accessed on 8 October 2015, available at https://www.gov.uk/government/organisations/homeoffice/about.
1490

The Civil Legal Aid (Remuneration) Regulations 2013, Schedule 1, Table 4(a). Accessed on 14 October 2015, available at
http://www.legislation.gov.uk/uksi/2013/422/contents/made.

1491

Immigration Specification to the 2013 Standard civil contract. Accessed on 8 October 2015, available at
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/441393/category-specific-rules-immigration-and-asylum.pdf.
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people to provide asylum legal advice/information?

qualification requirements of immigration advisors is dealt with at section 1.9 above.

Who regulates this?
Immigration solicitors must be qualified solicitors or regulated by the Institute of Legal
Executives. Members of the Chartered Institute of Legal Executives must ensure their
qualifying employment is completed under the supervision of a solicitor or senior legal
executive who practises in immigration law. Legal advisers providing free legal aid
advice in England and Wales must work within a firm/organisation which has a contract
with the Legal Aid Agency for immigration and asylum work. Such legal advisers must
also join the Law Society of England and Wales's Immigration and Asylum
Accreditation Scheme (IAAS) and pass the relevant accreditation exams. In Scotland
and Northern Ireland, legal advisers provided free legal advice must ensure their firm is
registered to provide advice and representation funded by legal aid.

1492

See section 2.9 below in relation to the regulation of immigration solicitors.
2.9

Who monitors the quality of asylum legal
advice/information? How is the quality of asylum
legal advice/representation monitored? Who is

If legal representation is given by a solicitor in England and Wales, they will be subject
1493
to the regulation of the Solicitors Regulation Authority (SRA).
Scottish solicitors are
1494
regulated by the Law Society of Scotland
whilst Northern Irish solicitors are

responsible for ensuring the implementation of

regulated by the Law Society of Northern Ireland.

1495

recommendations about the quality of legal advice

1492

ILPA website. Accessed on 14 October 2015, available at http://www.ilpa.org.uk/pages/a-career-in-immigration-law.html.

1493

Solicitors Regulation Authority Website: What We Do. Accessed on 8 October 2015, available at https://www.sra.org.uk/sra/how-we-work/what-wedo.page.

1494

Law Society of Scotland website, Accessed on 14 October 2015, available at http://www.lawscot.org.uk/.

1495

Law Society of Northern Ireland website, Accessed on 14 October 2015, available at http://www.lawsoc-ni.org/role-of-the-law-society/regulation/.
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and representation?
The regulation and qualification requirements of immigration advisors is dealt with at
section 1.9 above. The OISC provides regulations which immigration advisors must
1496
follow as well as supplemental guidance.
2.10

Is there a process for people who want to complain
about the asylum legal advice/representation they

England and Wales

have received? Which body administers it? What is

to the Legal Ombudsman (or the SRA in relation to failures to comply with solicitors'
professional obligations such as a duty to keep affairs confidential or duty to act

their relationship to the organisations providing
asylum legal advice/representation? How often is
the complaints process used? What is the
outcome?

If advice has been given by a solicitor in England and Wales, complaints can be made

honestly and with integrity). Both the Legal Ombudsman and the SRA are independent
of the Home Office. The Legal Ombudsman deals with all aspects of poor service, such
as:
•

delayed or unclear communication

•

problems with fees, or

•

loss of documents.

The Legal Ombudsman can
•

order the lawyer or firm to apologise,

•

order the lawyer or firm to refund all or part of fees

•

order the lawyer or firm to return documents, and

•

pay compensation due to poor service.

1497

In 2014-2015, 318 (4% of the total 7,950 complaints made) complaints that were made
to the Legal Ombudsman were about immigration or asylum. 100% of cases were
resolved within 365 days.

1498

1496

UK Government website. Accessed on 8 October 2015, available at https://www.gov.uk/government/organisations/office-of-the-immigrationservices-commissioner.

1497

Solicitors Regulation Authority Website. Accessed on 8 October 2015, available at https://www.sra.org.uk/consumers/problems/reportsolicitor.page#legal-ombudsman.
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Scotland
If advice has been given by a solicitor is Scotland, a complaint can be made to either
the Law Society of Scotland or the Scottish Legal Complaints Commission. The
Scottish Legal Complaints Commission deals with both service and conduct complaints
and, if the complaint is upheld, has the power to take whatever steps it considers fair
and reasonable, including:
•

Asking the practitioner to adjust his fees;

•

Asking the practitioner to re-do work;

•

Directing the practitioner to take other action we specify;

•

Directing the practitioner to pay compensation where someone has been

affected;
•

Reporting the practitioner to the relevant professional body if there is a

competence or conduct issue.

1499

Northern Ireland
If advice has been given by a solicitor in Northern Ireland, a complaint should be made
to the Law Society of Northern Ireland. The Law Society deals with both complaints of
inadequate service and professional misconduct.
If the complaint concerns inadequate professional service, the Law Society has
statutory powers to impose sanctions including:
•

Determining the costs to which the solicitor is entitled be limited to a specific

amount, having regard to standard of the service provided.
•

Directing the solicitor to take such steps for the completion of the matter within

1498

The Legal Ombudsman complaints data page. Accessed on 25 August 2015, available at http://www.legalombudsman.org.uk/raisingstandards/data-and-decisions/.

1499

Scottish Legal Complaints Commission website. Accessed on 14 October 2015, available at http://www.scottishlegalcomplaints.org.uk/making-acomplaint.aspx.
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such reasonable time as the Society may specify.
•

Directing the solicitor to secure rectification of any error or omission or other

deficiency.
•

Directing the solicitor to take any other action which the Society thinks is

necessary in your interests at the solicitor's expense.
In complaints of professional misconduct, the Law Society has the authority to
prosecute the solicitor before the Solicitors' Disciplinary Tribunal in serious cases.

1500

BENCHMARK 3 - ACCURATE AND TIMELY DECISIONS
3.1

1501

Has the country signed the 1951 Refugee
Convention? How is the 1951 Convention

The UK signed the 1951 Refugee Convention on 11 March 1954.

incorporated into legislation/policy?

The Convention was incorporated into UK law through The Refugee or Person in Need
of International Protection (Qualification) Regulations 2006 and the Immigration
1502
Rules.

3.2

Which body is responsible for administering the

Responsibility for the asylum process rests with the Secretary of State for the Home

asylum process? What is their relationship to the
body responsible for border enforcement? What is

Office, who is a government minister (the Home Secretary). Within the Home Office,
asylum decision-making is allocated to a department called UK Visas and Immigration

relationship to body responsible for other forms of
immigration?

and within this to the Asylum Casework Directorate. The Home Office is responsible
for all aspects of immigration and asylum: entry, in-country applications for leave to

1500

Law Society of Northern Ireland website, Accessed on 14 October 2015, available at http://www.lawsoc-ni.org/making-a-complaint/.

1501

The UN Refugee Agency. Accessed 19 August 2015, available at http://www.unhcr.org/pages/49da0e466.html.

1502

Home Office Asylum Policy Instruction. Accessed 19 August 2015, available at
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/397778/ASSESSING_CREDIBILITY_AND_REFUGEE_STATUS_V9_
0.pdf.
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remain, monitoring compliance with immigration conditions, and enforcement including
detention and removal.

1503

UK Border Force is the law enforcement command within

the Home Office which is responsible for carrying out immigration and customs controls
1504
for people and goods entering the UK.
3.3

Is there an inquisitorial or adversarial system for
deciding asylum claims? Or mixed (and if so how)?

The decision making process is inquisitorial with decisions resulting from the asylum
interview with an applicant's caseworker and applicant's being able to submit a written
statement alongside their application. The applicant will be alone (but for any legal
representation or interpreter) and the interview is based around the applicant
explaining how they were persecuted in their home country and why they are afraid to
1505

1506

go back.
Decisions are made in accordance with a large volume of guidance
which covers such issues as conduct of interviews, application of legal rules and

detailed procedural and administrative issues. However, appeals involve an adversarial
court system.
3.4

Can people be removed while their asylum claim is
being decided?

Under Immigration Rule 329, asylum seekers are protected from removal once they
1507
have made an asylum claim and are waiting for a decision.

3.5

Are there any admissibility procedures or are all
those asylum claims that are lodged (and not

All asylum applications will be determined by the Secretary of State in accordance with
the Geneva Convention. Every asylum application made by a person at a port or airport

1503

Asylum Information Database, Short Overview of the Asylum Process, United Kingdom. Accessed 9 October 2015, available at
http://www.asylumineurope.org/reports/country/united-kingdom/asylum-procedure/general/short-overview-asylum-procedure.

1504

UK Government website. Accessed on 9 October 2015, available at https://www.gov.uk/government/organisations/border-force.

1505

UK Government website. Accessed on 9 October 2015, available at https://www.gov.uk/claim-asylum/asylum-interview.

1506

UK Government website. Accessed on 9 October 2015, available at https://www.gov.uk/government/collections/asylum-decision-making-guidanceasylum-instructions.

1507

Immigration Rules, Part 11. Accessed 8 October 2015, available at https://www.gov.uk/guidance/immigration-rules/immigration-rules-part-11asylum.
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withdrawn by the applicant) heard?

in the United Kingdom will be referred by the Immigration Officer for determination by
the Secretary of State in accordance with the Immigration Rules.

1508

The only admissibility procedure in the UK is the safe third country procedure, either
removal to an EU country using the Dublin regulation, or another safe third country.
There is no screening for admissibility on the basis of the merits of the case.
3.6

1509

Is there a statutory or policy time limit for how
quickly parts of the asylum process are conducted?
Is there flexibility in this if requested by the

Under Immigration Rule 333A, the Secretary of State is tasked with ensuring that a
decision is made on each application for asylum as soon as possible, without prejudice
to an adequate and complete examination. Where a decision on an application for

applicant? Is this the same for all claims? Are

asylum cannot be taken within six months of the date it was recorded, the Secretary of

particular cases expedited e.g. vulnerable cases,
those considered easy to grant/refuse?

State shall either inform the applicant of the delay or, if the applicant has made a
specific written request for it, provide information on the timeframe within which the
decision on his application is to be expected. The provision of such information does
1510
not oblige the Secretary of State to take a decision within the stipulated time-frame.
There is no established system in the UK for prioritising the cases of people who are
particularly vulnerable.

1511

Until July 2015, there was a detained fast-track system in place in the UK which meant
that any asylum seeker, from any country, could be placed on the detained fast track if

1508

Immigration Rules, Part 11. Accessed 20 August 2015, available at
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/428684/Immigration_Rules_-_Part_11.pdf.

1509

Asylum Information Database. Accessed 15 October 2015, available at http://www.asylumineurope.org/reports/country/united-kingdom/asylumprocedure/procedures/regular-procedure.

1510

Immigration Rules, Part 11. Accessed 19 October 2015, available at https://www.gov.uk/guidance/immigration-rules/immigration-rules-part-11asylum.

1511

Asylum Information Database. Accessed 15 October 2015, available at http://www.asylumineurope.org/reports/country/united-kingdom/asylumprocedure/procedures/regular-procedure.
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the Home Office considered that their case could be decided quickly. However this was
recently held to be unlawful by the English High Court (which decision was upheld by
the English Court of Appeal) though the Government has announced it intends to
1512
appeal this decision further.
3.7

How and where do people lodge an asylum claim?

Asylum claims can and should, wherever possible, be made to an immigration officer
as soon as an asylum seeker arrives in the UK - usually at the border. If a person has
passed through immigration control and is inside the UK, he or she must claim asylum
at the Asylum Screening Unit in Croydon (in South London).

3.8

How is the substance of an asylum claim conveyed
to the asylum decision maker? (e.g. on paper, an
asylum interview)

1513

In accordance with Immigration Rule 339I, it is the duty of the applicant to submit to the
Secretary of State as soon as possible all material factors needed to substantiate their
1514
asylum claim.
The ‘substantive interview’ or ‘asylum interview’ is when the applicant gets an
opportunity to describe to the case owner what has happened to them and what it is
they fear in their own country. In addition, the applicant can choose to send a written
statement to support their claim. This must be written in English and sent to their
1515
caseworker before the interview.

1512

The Guardian, Alan Travis, Court rejects government appeal over fast-track detention of asylum seekers. Accessed 8 October 2015, available at
http://www.theguardian.com/uk-news/2015/jul/29/court-rejects-government-appeal-fast-track-detention-asylum-seekers-michael-gove.

1513

Immigration Rules, Part 11 s328. Accessed 19 October 2015, available at https://www.gov.uk/guidance/immigration-rules/immigration-rules-part-11asylum, UK Government Website. Accessed 19 October, available at https://www.gov.uk/claim-asylum/overview, and UK Government Website.
Accessed 12 October 2015, available at https://www.gov.uk/asylum-screening-centre.

1514

Immigration Rules, Part 11 s339I. Accessed 19 October 2015, available at https://www.gov.uk/guidance/immigration-rules/immigration-rules-part11-asylum.

1515

Immigration Rules, Part 11 ss339NA-339NC. Accessed 19 October 2015, available at https://www.gov.uk/guidance/immigration-rules/immigrationrules-part-11-asylum and UK Government Website. Accessed 9 October 2015, available at https://www.gov.uk/claim-asylum/asylum-interview.
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The applicant should, where possible, provide documentary evidence of their
persecution. They may be asked to send further evidence to the caseworker after the
1516
interview.
In addition, reliable and up-to-date information should have been be obtained from
various sources as to the general situation prevailing in the country of origin of the
applicant for asylum. This information is made available to the personnel examining the
1517
asylum application in the form of a consolidated country information report.
3.9

In practice, how long do people wait between

The asylum interview is supposed to be held soon after screening, usually within a

having lodged an asylum claim and conveying the
substance of their case to the decision maker?

couple of weeks of the asylum application.

1518

We have found no freely available statistics relating to the average length of time in
practice.
3.10

In practice, how long do people wait between
having lodged an asylum claim and receiving a

As stated above, the Immigration Rules state that ‘The Secretary of State shall ensure
that a decision is taken by him on each application for asylum as soon as possible,

decision on their claim?

without prejudice to an adequate and complete examination’.
The target timeframe
indicated in the Immigration Rules and Government guidance is 6 months, although

1519

decisions may take longer in complicated cases.

1520

1516

UK Government Website. Accessed 19 October 2015, available at https://www.gov.uk/claim-asylum/documents and https://www.gov.uk/claimasylum/asylum-interview.

1517

Immigration Rules, Part 11 s339JA. Accessed 19 October 2015, available at https://www.gov.uk/guidance/immigration-rules/immigration-rules-part11-asylum.

1518

UK Government Website. Accessed 19 October 2015, available at https://www.gov.uk/claim-asylum/asylum-interview.

1519

Immigration Rules, Part 11 s333A. Accessed 20 August 2015, available at
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/428684/Immigration_Rules_-_Part_11.pdf.

1520

Immigration Rules Part 11 s333A. Accessed 19 October 2015, available at https://www.gov.uk/guidance/immigration-rules/immigration-rules-part11-asylum and UK Government Website. Accessed 19 October 2015, available at https://www.gov.uk/claim-asylum/decision.
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In practice, decision making is much faster that it has been in the past. Figures for
cases concluded in 2013/14 showed 40.7% of men’s claims and 26.1% of women’s
decided within 30 calendar days and figures up the third quarter of 2014 showed 48%
of men’s claims and 33% of women’s decided within six months. Caseworkers are
instructed to try to conclude decisions within 30 days. If this is not achieved, realistic
estimates of time beyond six months are not usually given, and the case is likely to
take very much longer. In the third quarter of 2014 only 54.5% of men’s claims and
43% of women’s had been concluded within one year. 74% of cases had been
concluded within 36 months.

1521

It has been said to be 'not unusual' for an asylum case to take 3 years to complete.
‘Concluded’ in all these cases means either status granted or the person has left the
UK. 'Cases not concluded' therefore include people where a final negative decision has
been made, but the person has not left the UK. At the end of 2013 there were 17,180
applicants, including dependants, who had applied since April 2006, and had not
received an initial decision, 21% more than at the end of 2012. 8,481 of these had
been waiting more than six months. There is a different standard for the claims of
unaccompanied children. Although the Independent Chief Inspector in 2013 found
different local offices had different standards, target times were in the region of 60 to 90
1522
days.
In June 2010, the Home Office introduced a new time series for measuring the backlog
of asylum applications, based on the UK Border Agency administrative database. This
new series counts the number of applications for asylum lodged since 1 April 2006
1521

Asylum Information Database. Accessed 15 October 2015, available at http://www.asylumineurope.org/reports/country/united-kingdom/asylumprocedure/procedures/regular-procedure.

1522

Asylum Information Database. Accessed 15 October 2015, available at http://www.asylumineurope.org/reports/country/united-kingdom/asylumprocedure/procedures/regular-procedure.
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which are still under consideration at the end of each reference period. It includes
cases pending an initial decision (whether for more or less than six months) and those
pending further judicial appeal, but excludes those who have lodged a judicial review.
According to the new series, the total number of pending cases received for asylum
since 2006 was 21,604 at the end of June 2015. The number of cases pending an
initial decision for longer than six months fell in the year to June 2015 (from 9,829 to
3606). Accordingly, most cases are dealt with inside the 6 month period.
3.11

1523

Is there a right of appeal against a refusal of
asylum? How long do people have to lodge an
appeal? Is an appeal heard in person or on the

First Tier Tribunal

papers? Is it public?

automatically have a right to an appeal inside the UK, for example if they come from
the countries that are presumed by the Home Office to produce clearly unfounded

Most asylum-seekers have a right of appeal to the First Tier Tribunal (Immigration and
Asylum Chamber) if their claim is refused. However, some applicants do not

asylum claims, or if they have already claimed asylum in a safe third country. These
applicants are usually only allowed to make an appeal after they have been removed
from the UK.
Unsuccessful applicants might be able to appeal to the First Tier Tribunal (Immigration
and Asylum Chamber) if the Home Office has:
•

refused their protection claim (also known as ‘asylum claim’ or ‘humanitarian

protection’)
•

refused their human rights claim

•

made a decision under the European Economic Area (EEA) Regulations, eg

the Home Office has decided to deport or refused to issue a residence document
•

decided to revoke their protection status

•

decided to take away British citizenship.

1524

The tribunal is independent of government. The deadlines for making an appeal
1523

UK Government website. Accessed on 9 October 2015, available at http://researchbriefings.files.parliament.uk/documents/SN01403/SN01403.pdf.

1524

UK Government Website. Accessed 9 October 2015, available at https://www.gov.uk/immigration-asylum-tribunal/overview.
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application after a refusal decision are very short - 14 days after the date of the first
instance decision. The hearing will be attended by:
•

a judge or judges, sometimes with other tribunal members

•

an applicant's legal representative, if the applicant has one

•

any witnesses called to give evidence

•

an interpreter, if the applicant has asked for one

It can also be attended by:
•

a Home Office ‘presenting officer’

•

an asylum seeker's sponsor, if they have one.

1525

Upper Tribunal
It is only possible to make a further appeal to the Upper Tribunal (Immigration and
Asylum Chamber) on a point of law.

1526

The Upper Tribunal will ordinarily reach a

decision within 28 days. Applicants must ask the First Tier Tribunal for permission to
appeal within 14 days after the date of the decision.If the First Tier Tribunal refuses
permission, an application for permission may be made to the Upper Tribunal. If this is
refused, there is no appeal, but application may be made to the High Court, or in
Scotland the Court of Session, for permission to apply for judicial review within a
specially shortened time limit of 16 calendar days (as compared with three months for a
usual judicial review application). Permission will only be granted on grounds:
(a) that there is an arguable case, which has a reasonable prospect of success, that
both the decision of the Upper Tribunal refusing permission to appeal and the decision
of the First Tier Tribunal against which permission to appeal was sought are wrong in
law; and
(b) that either—

1525

UK Government Website. Accessed 9 October 2015, available at https://www.gov.uk/immigration-asylum-tribunal/if-theres-a-hearing.

1526

UK Government Website. Accessed on 19 August 2015, available at https://www.gov.uk/immigration-asylum-tribunal/get-a-decision.
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(i) the claim raises an important point of principle or practice; or
(ii) there is some other compelling reason to hear it.

1527

If permission is granted to appeal to the Upper Tribunal, the Upper Tribunal's decision
may be appealed again with permission on the same limited grounds on a point of law
only to the Court of Appeal. In rare cases permission may be given for a final appeal to
the Supreme Court where the Court of Appeal or Supreme Court certify that the case
concerns a question of law of public importance.

1528

Applicants must write to the Upper Tribunal to ask for permission to appeal to a higher
court within 12 working days if the refusal letter is by post (extended to 38 days if the
Applicant is outside the UK) or 10 working days if the refusal letter is by email or
delivered personally. Once permission is given, appeals must be made within:
•

28 days of being given permission (England and Wales);

•

42 days of being given permission (Scotland);

•

21 days of being given permission (Northern Ireland).

If permission to appeal to a higher court is refused, the higher court can be asked
directly for permission but this must be done within:
•

28 days of being refused permission (England and Wales);

•

42 days of being refused permission (Scotland);

•

21 days of being refused permission (Northern Ireland).

1529

1527

Asylum Information Database. Accessed 15 October 2015, available at http://www.asylumineurope.org/reports/country/united-kingdom/asylumprocedure/procedures/regular-procedure.

1528

Asylum Information Database. Accessed 15 October 2015, available at http://www.asylumineurope.org/reports/country/united-kingdom/asylumprocedure/procedures/regular-procedure.

1529

UK Government Website. Accessed 13 October 2015, available at https://www.gov.uk/upper-tribunal-immigration-asylum/the-tribunals-decision.
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In the First Tier and Upper Tribunal, applicants can ask on their appeal form for a
decision to be made either:
•

just on the information in their appeal form and any documents supplied to the

tribunal; or
•

at a hearing that the applicant or its representative can attend.

The tribunal can decide to have a hearing in person even if the applicant does not ask
for one. If the tribunal does not hold a hearing, a judge will decide the case based on
the documents only. Hearings are carried out in public. Applicants can ask for it to be
held in private or to attend by video link, but must have a reason, eg a public hearing
1530
would put them in danger.
3.12

3.13

In practice, how long do people wait between
having an initial decision refused and having a

Following an appeal hearing, the appeal tribunal will usually provide a decision (and a
1531
copy of the decision) within four weeks of the hearing.
However, between April and

decision on their appeal?

June 2014 75% of appeals were completed within 15 weeks.

Is there any provision for re-opening a case
refused on appeal if new information comes to

When a human rights or asylum claim has been refused or withdrawn or treated as
withdrawn under the Immigration Rules and any appeal relating to that claim is no

light?

longer pending Immigration Rules 353 and 353A provide that following an appeal
decision, the decision maker will consider any further submissions and, if rejected, will

1532

then determine whether they amount to a fresh claim and so can be heard anew. The
submissions will amount to a fresh claim if they are significantly different from the
material that has previously been considered. The submissions will only be significantly
different if the content:

1530

UK Government Website: Accessed 9 October 2015, available at https://www.gov.uk/upper-tribunal-immigration-asylum/how-to-appeal,
https://www.gov.uk/upper-tribunal-immigration-asylum/if-you-have-a-hearing and https://www.gov.uk/immigration-asylum-tribunal/appeal-from-withinthe-uk.

1531

UK Government Website. Accessed 9 October 2015, available at https://www.gov.uk/immigration-asylum-tribunal/get-a-decision.

1532

Asylum Information Database. Accessed 15 October 2015, available at http://www.asylumineurope.org/reports/country/united-kingdom/asylumprocedure/procedures/regular-procedure.
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i.

had not already been considered; and

ii.

taken together with the previously considered material, created a realistic

prospect of success, notwithstanding its rejection. This paragraph does not apply to
claims made overseas.
An applicant who has made any further submissions cannot be removed before the
Secretary of State has considered the submissions under paragraph 353 or
otherwise.
3.14

1533

What forms of protection are available (asylum,
subsidiary protection, humanitarian protection)?

The UK has opted into the Qualification Directive (2004/83/EC) but does not (legally)
use the term Subsidiary Protection. It is believed that the inclusion of Humanitarian

What is the rate at which asylum decisions are
granted at (i) initial decision (ii) appeal, by

Protection within the UK Immigration Rules fully transposes the Subsidiary Protection
1534
provisions of the Qualification Directive into UK law.

nationality? What is rate at which subsidiary status
and humanitarian status are granted at (i) initial

Immigration Rule 339C provides that a person will be granted humanitarian protection

decision (ii) appeal, by nationality?

in the United Kingdom if the Secretary of State is satisfied that:
1.

he/she is in the United Kingdom or has arrived at a port of entry in the United

Kingdom;
2.

he/she does not qualify as a refugee as defined in regulation 2 of The Refugee

or Person in Need of International Protection (Qualification) Regulations 2006;
3.

substantial grounds have been shown for believing that the person concerned,

if he/she returned to the country of return, would face a real risk of suffering serious
harm and is unable, or, owing to such risk, unwilling to avail himself/herself of the

1533

UK Government Website: Immigration Rules. Accessed 12 October 2015, available at https://www.gov.uk/guidance/immigration-rules/immigrationrules-part-12-procedure-and-rights-of-appeal.

1534

European Database of Asylum Law. Accessed 25 August 2015, available at

http://www.asylumlawdatabase.eu/en/content/case-c%E2%80%9160412-h-n-v-minister-justice-equality-and-law-reform-ireland-attorney-general and
UK Government Website Humanitarian Protection. Accessed 25 August 2015, available at
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/257431/huma-prot.pdf
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protection of that country; and
4.

he/she is not excluded from a grant of humanitarian protection.

Serious harm consists of:
1.

the death penalty or execution;

2.

unlawful killing;

3.

torture or inhuman or degrading treatment or punishment of a person in the

country of return; or
4.

serious and individual threat to a civilian’s life or person by reason of

indiscriminate violence in situations of international or internal armed conflict.

1535

We have not been able to find any freely available statistics as regards the rates at
which this protection is offered.
There is also another form of protection available called 'Discretionary leave to remain'
which is given where the applicant does not meet the requirements of the Immigration
Rules but there are exceptional and compassionate individual circumstances that
justify an applicant temporarily remaining in the UK.
Reasons for granting discretionary leave include:
•

Medical cases: caseworkers must consider any relevant medical issues in

conjunction with the asylum claim. The test for this is an assessment of whether the
applicant's illness has reached such a critical stage that it would amount to inhuman
treatment to deprive them of care which they are currently receiving or send them
home unless there is care available there to enable them to live their final days with
dignity.
•

Breach of ECHR: caseworkers must consider ECHR claims in conjunction with

1535

UK Government Website: Immigration Rules Part 11. Accessed 12 October 2015, available at https://www.gov.uk/guidance/immigrationrules/immigration-rules-part-11-asylum.
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the asylum claim.
•

Exceptional circumstances: applies where there are outstanding further

submissions to be considered and where there are no outstanding further submissions,
appeal rights are exhausted and the case is subject to a review at the removals stage.
•

Modern slavery cases: Victims of slavery, servitude and forced and compulsory

labour who are conclusively recognised as such by the National Referral Mechanism
(NRM) may be eligible for DL based on the same criteria of personal circumstances,
helping police with enquires and pursuing compensation as victims of human
trafficking, and this provision applies across the UK.
•

Exclusion and criminality: caseworkers must consider the impact of an

individual’s criminal history before granting any leave.
There are likely to be very few other cases which do not fall under the categories above
where it would be appropriate to grant DL to a failed applicant.

1536

The number of grants of discretionary leave is in decline. In 2013, there was just 540
grants, compared to 751 in 2012, 1,256 in 2011 and 1,616 in 2010.

1537

We have been

unable to find any more up to date freely available statistics.
3.15

Which body is responsible for deciding (i) an
asylum claim (ii) an asylum appeal and in each

Initial decisions are made by the Home Office UK Visa and Immigration caseworkers.
This is the same body that is responsible for administering the asylum process. UK

case what is its relationship to the bodies listed in
3.2?

Visa and Immigration is within the same government department as the UK Border
Force, which is the law enforcement command within the Home Office responsible for
carrying out immigration and customs controls for people and goods entering the UK.
The body responsible for deciding asylum appeals is the First Tier Tribunal

1536

Home Office, Asylum Policy Instruction, Discretionary Leave. Accessed 14 October 2015, available at
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/460712/Discretionary_Leave_2__v7_0.pdf.

1537

UK Government Website. Accessed 15 October 2015, available at
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/357429/32447.pdf.
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(Immigration and Asylum Chamber), the Upper Tribunal (Immigration and Asylum
Chamber), and the relevant higher court (see paragraph 3.11 above).

1538

The

Tribunals form part of the Tribunals Service, an executive agency of the Ministry of
1539
Justice.
The tribunal judges and court judges are independent of the Home
Office.
3.16

1540

What qualifications are required to be the person
who (i) decides an asylum claim (ii) decides an

i) The Immigration Rules provide that the Secretary of State shall ensure that the
personnel examining applications for asylum and taking decisions on his behalf have

asylum appeal?

the knowledge with respect to relevant standards applicable in the field of asylum and
1541
refugee law.
Caseworkers receive full training from the Home Office and there is a
body of guidance for assisting their professional duties.

1542

(ii) First Tier Tribunal
The First Tier Tribunal is made up of a judge and two other lay members (experts in the
subject matter).
The following may sit as Judges of the First Tier Tribunal:
•

Judges of the Upper Tribunal

•

Court of Appeal judges

•

Court of Session judges

•

High Court judges

•

Circuit judges

1538

Asylum Information Database. Accessed 12 October 2015, available at http://www.asylumineurope.org/reports/country/united-kingdom/listauthorities-intervening-each-stage-procedure-including-dublin.

1539

UNHCR: Refworld. Accessed 12 October 2015, available at http://www.refworld.org/publisher/GBR_UTIAC.html.

1540

UK Government Website. Accessed 12 October 2015, available at https://www.gov.uk/immigration-asylum-tribunal/overview.

1541

Immigration Rules, Part 11 s339HA. Accessed 20 August 2015, available at
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/428684/Immigration_Rules_ - Part_11.pdf

1542

UK Government Website. Accessed 12 October 2015, available at https://www.gov.uk/topic/immigration-operational-guidance.
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•

District judges and district judges (Magistrates' Courts)

Upper Tribunal
Appeals are heard by one or more Senior or Designated Immigration Judges who are
sometimes accompanied by non-legal members of the Tribunal.
Immigration Judges and non-legal members are appointed by the Lord Chancellor and
together they form an independent judicial body.

1543

Relevant Higher Court
1. Court of Appeal (England and Wales)
The Court of Appeal (Civil Division) is the highest court within the Senior Courts. The
judges are the Heads of Division and the Lord Justices of Appeal, so are all senior
judges with lengthy judicial experience. Appointment is by the Queen on the
recommendation of a selection panel convened by the Judicial Appointments
1544
Commission.
2. Court of Session (Scotland)
The judges in the Court of Session are Senators of the College of Justice.

1545

3. Court of Appeal (Northern Ireland)
The judges of the Court of Appeal are the Lord Chief Justice (who is the President of
the Court of Appeal) and three Lord Justices of Appeal.
3.17

1543

How is the quality of (i) asylum decisions (ii)

1546

Under Immigration Rule 339H, the Secretary of State for the Home Office is

UNHCR: Refworld. Accessed 12 October 2015, available at http://www.refworld.org/publisher/GBR_UTIAC.html.

1544

Ministry of Justice website. Accessed 13 October 2015, available at https://www.judiciary.gov.uk/about-the-judiciary/who-are-the-judiciary/judicialroles/judges/coa-judges/.

1545

Judiciary of Scotland website. Accessed 13 October 2015, available at http://www.scotland-judiciary.org.uk/34/0/Senators-of-the-College-of-Justice.

1546

Northern Ireland Courts and Tribunal Service website. Accessed 13 October 2015, available at https://www.courtsni.gov.uk/enGB/Publications/UsefulInformationLeaflets/Documents/Who%20we%20are%20and%20what%20we%20do/p_uil_Who_%20we_are.pdf.
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asylum appeals monitored and by whom? Who is

responsible for ensuring that the personnel examining applications for asylum and

responsible for ensuring the implementation of

taking decisions on his behalf have the knowledge with respect to relevant standards

recommendations (internally and externally)?

applicable in the field of asylum and refugee law.

1547

The Asylum Casework Directorate aims to create national consistency in asylum
decision-making.

1548

The First Tier Tribunal must follow the Tribunal Procedure (First-tier Tribunal)
(Immigration and Asylum Chamber) Rules 2014. The Upper Tribunal (Immigration and
Asylum Chamber) must follow the rules and process in the Tribunal Procedure (Upper
1549

Tribunal) Rules 2008.
The tribunal system is presided over by the Senior President
of Tribunals, currently Sir Ernest Ryder. The Senior President is responsible for
ensuring implementation of recommendations and producing directions and procedural
directions which will ensure quality in decision making.
3.18

Is there a fee for (i) lodging an asylum claim (ii)
making an appeal?

1550

There is no fee for lodging an asylum claim. There may be a tribunal fee for an asylum
appeal to the First Tier Tribunal. This is £80 if there is no hearing or £140 if there is a
hearing though this will not be payable if the appellant is receiving asylum support,
legal aid or council services (the latter applying only where the appellant is under 18
years old).

1547

1551

There is no fee for an appeal to the Upper Tribunal.

1552

Immigration Rules, Part 11 s339HA. Accessed 12 October 2015, available at

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/428684/Immigration_Rules_-_Part_11.pdf.
1548

Asylum Information Database. Accessed 12 October 2015, available at http://www.asylumineurope.org/reports/country/united-kingdom/overviewmain-changes-previous-report-update.

1549

UK Government Website. Accessed 12 October 2015, available at https://www.gov.uk/upper-tribunal-immigration-asylum/legislation-and-previousdecisions.

1550

UK Judiciary Website. Accessed 12 October 2015, available at https://www.judiciary.gov.uk/about-the-judiciary/who-are-the-judiciary/judicialroles/tribunals/spt-statutory-responsibilities/.

1551

UK Government Website. Accessed 12 October 2015, available at https://www.gov.uk/immigration-asylum-tribunal/appeal-from-within-the-uk.
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3.19

Do asylum seekers have a choice about the

Each applicant should have been asked at screening to indicate a preference for a

gender of the person making their asylum decision/
hearing their appeal/ interpreting?

male or female interviewer, and it should normally be possible to comply with a request
for a male or female interviewer or interpreter that is made in advance of an interview.
Requests made on the day of an interview for a male or female interviewer or
1553
interpreter should be met as far as is operationally possible.
Applicants making an appeal can ask for a male or female judge if they think there are
issues in their appeal that make it appropriate. The tribunal will decide if it can do
this.

1554

We have been unable to find any information regarding the ability to choose the gender
of a court interpreter.
3.20

Is child care available for people who need it while
they are (i) lodging their asylum claim (ii) conveying

It is UK policy that parents must not be expected to give an account of past persecution
in front of their children, in their own interests and those of the child in particular,

the substance of their asylum claim (iii) having their
asylum appeal heard?

bearing in mind the statutory duty to safeguard and promote the welfare of children.
This means that on the date of an asylum interview, offices should be as
accommodating as possible, either by rescheduling the interview for a day when an
applicant is able to arrange childcare, if that is their preference, or by the provision of
childcare at or near Home Office premises, if this is available at the office concerned.
Information must be provided in the invitation letter.

1555

There is no available information which suggests that childcare is available in relation
1552

UK Government Website. Accessed 12 October 2015, available at https://www.gov.uk/upper-tribunal-immigration-asylum/how-to-appeal.

1553

Government policy – Gender issues in the asylum claim. Accessed 24 August 2015, available at

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/257386/gender-issue-in-the-asylum.pdf.
1554

UK Government Website. Accessed 12 October 2015, available at https://www.gov.uk/immigration-asylum-tribunal/appeal-from-within-the-uk and
https://www.gov.uk/upper-tribunal-immigration-asylum/if-you-have-a-hearing.

1555

Asylum Policy Instruction – Asylum Interviews. March 2014 Accessed 25 August 2015, available at
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/410098/Asylum_Interviews_AI.pdf.
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to attendance at asylum appeals.
3.21

Is there any legislative or policy power/obligation

The Immigration Rules stipulate that an interpreter should be used at an asylum

on the state to provide publically funded
interpreting services for people making an asylum

interview where necessary. They are publically funded.

claim? For which parts of the asylum process (e.g.
at interviews with the decision making body, with

Interpreters must:

legal representatives, at appeal hearings)? Who is
responsible for monitoring the quality of asylum
interpreting services? Who is responsible for
ensuring the implementation of recommendations
about asylum interpreting services?

1556

•

have been resident in the UK for the last 3 years

•

be a British or EU citizen or have indefinite leave to remain in the UK

•

speak English and another language fluently

•

be a full member of the National Register of Public Services Interpreters, or

•

hold a Diploma in Public Services Interpreting (Law) or a letter of Credit in all

oral components (Law), or
•

have been assessed by the Asylum and Immigration Tribunal (AIT) (formerly

the Immigration Appellate Authority), or
•

have been assessed by the Metropolitan Police.

Interviewing officers are issued with Central Interpreters Unit monitoring forms, which
they are asked to complete if they have any comments on the interpreter used in an
assignment (because the interpreter performed particularly well or badly, for example)
and they are required to adhere to a code of conduct.

1557

Interpreters are available in the First Tier and Upper Tribunals on request.

1558

1556

Immigation Rules Paragraph 339ND. Government website. Accessed 15 October 2015, available at
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/267732/hc82.pdf.

1557

Government website. Accessed 25 August 2015, available at https://www.gov.uk/government/publications/guidance-for-interpreters/guidance-forinterpreters and https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/454473/Code_of_conduct_17_08_15.pdf.

1558

Asylum Information Database. Accessed 15 October 2015, available at http://www.asylumineurope.org/reports/country/united-kingdom/asylumprocedure/procedures/regular-procedure.
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We have been unable to find any freely available information in relation to
implementation of recommendations.
Interpreters are freelance workers and so are not employed by the Home Office.
3.22

Is there a process for people who want to complain
about the way (i) their asylum claim (ii) their asylum

There is an available complaints process, as set out on the government website.
Complaints can be made to the Home Office at the Complaints Allocation Hub. This

appeal has been decided? Which body administers
it? What is their relationship to the organisations

process is predominately run through the Home Office's internal process. Customer
Service Operations (CSO) has overall responsibility for complaints management. It sits

deciding asylum claims/hearing asylum appeals?
How often is the complaints process used? What is

within Customer Performance and Change and its responsibilities include:

the outcome?

guidance.

•

Ownership of the complaint policy for the immigration businesses and for this

•
End to end processing of complaints for UK Visas and Immigration and
Immigration Enforcement including:
•

Administration of the Complaints Management system (CMS)

•

Receiving, allocating and recording complaints

•

Investigating, writing replies to complaints and despatching these

•

Reviewing local resolution decisions made by managers when customers

remain dissatisfied with the outcomes and reviewing complaint decisions in general.
•

Management or the handling of complaints referred to UK Visas and

Immigration, Immigration Enforcement and Border Force by the Parliamentary Health
and Safety Ombudsman.
•

Monitoring and ensuring compliance with the complaints systems

•

Providing management information to senior managers

•

Communicating the complaints process to customers.

Serious misconduct complaints which do not involve corruption are investigated by the
Professional Standards Unit (PSU). Responder Hubs are responsible for the
investigation of complaints about the delivery of services. Complaints alleging
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corruption are passed by the CPO to the Internal Investigation Team which will decide
whether a criminal investigation is appropriate and if so this may be forwarded to the
Independent Police Complaints Commission. The Central Referral Team (CRT),
Internal Investigation Team and the PSU investigate across the Home Office. The
complaints mechanism is not designed to examine the merits of an individual decision
(e.g. refusal to renew leave to remain) for which there are established appeal routes
(i.e. through the tribunal system outlined above), even where the grounds for appeal
1559
may be limited by legislation.
If applicants are not happy with how the complaint has been handled, they can ask for
further review. If they are not satisfied with the response, they can ask a UK MP to
raise the concern with the Parliamentary Ombudsman.

1560

The most recent data available relates to immigration as a whole (i.e. rather than
asylum only) and is by reference to the year-end March 2014. In this year there were:
•

104 allegations of serious misconduct (serious misconduct complaints relate to

an allegation against Home Office staff, or contractors acting on behalf of the
department, that involves any unprofessional behaviour which, if substantiated, would
lead to disciplinary action) of which 103 were addressed,
•

1,490 allegations of minor misconduct (minor misconduct, for example, relates

to isolated instances of rudeness and unprofessional conduct by Home Office staff, or
contractors acting on behalf of the department, which are not serious enough to
warrant a formal investigation and if substantiated they would not lead to criminal or
disciplinary proceedings) of which 844 were dealt with, and

1559

Government website: Guidance on how complaints are received, managed and resolved by UK Visas & Immigration, Immigration Enforcement &
Border Force directorates of the Home Office. Accessed 12 October 2015, available at
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/404202/complaint_management_guidance_version_7.pdf.

1560

Government website. Accessed 25 August 2015, available at https://www.gov.uk/government/organisations/uk-visas-andimmigration/about/complaints-procedure.
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•

14,924 service complaints (Service complaints relate to the way that the Home

Office works, for example, delay, lost documents or administrative failings - these
complaints are both about the actual service provided and the operational policies that
the department operates) of which 8,793 were dealt with within the service standard
periods (12 weeks for serious misconduct and 20 working days for the others).
3.23

1561

Are asylum seekers detained at any point in the
asylum process? What are the criteria? How many

Until July 2015, there was a detained fast-track system in place in the UK which meant
that any asylum seeker, from any country, could be placed on the detained fast track if

are detained? Where are they detained? Who
operates the places of detention? Who is

the Home Office considered that their case could be decided quickly. However this was
recently held to be unlawful by the English High Court (which decision was upheld by

responsible for the decision to detain? Is there any

the English Court of Appeal) though the Government has announced it intends to

legislative/policy time limit on the detention of
asylum seekers? Is there automatic oversight of

appeal further.

the decision to detain?

The UK Government website still makes reference to detention providing that

1562

applicants may be detained after their screening interview at an immigration removal
centre (IRC) while they wait for a decision on their application. Applicants will either be:
•

released if they get permission to stay in the UK

•

held until they are removed from the UK if they do not get permission to stay

They can also be detained and removed if it is decided that another country is
responsible for offering them asylum.
Applicants can still appeal against the decision and will not usually be detained if they
are:
•

a child

1561

Government website: Transparency Data. Accessed 12 October 2015, available at
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/378804/ho_performance_data_2013_14_q4_v09.pdf.

1562

The Guardian, Alan Travis, Court rejects government appeal over fast-track detention of asylum seekers Accessed 8 October 2015, available at
http://www.theguardian.com/uk-news/2015/jul/29/court-rejects-government-appeal-fast-track-detention-asylum-seekers-michael-gove.
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•

elderly

•

a family with children

•

pregnant

•

accepted as being a victim of trafficking

•

able to provide independent evidence of torture

•

suffering from a mental or physical condition that cannot be managed, or

presents a risk to others, in an immigration removal centre.

1563

Home Office guidance to staff states that detention is usually appropriate for
identity/security verification or if it is believed that the applicant may refuse to co1564
operate or abscond, but also to effect removal.
At the end of 2014 there were 1,698 asylum seekers in detention. Roughly two thirds of
the detainees came from 10 countries.

1565

Home Office statistics include the length of detention, but do not give separate figures
for length of detention for asylum and non-asylum detainees. For all those leaving
detention in 2014, a total of 29,674 people, 37% had been detained for 7 days or less,
and a further 26% for between 8 and 28 days, 3% had been detained for 6 months or
more, including 27 people who had been detained for two years or more.

1563

1566

Government website. Accessed 12 October 2015, available at https://www.gov.uk/claim-asylum/after-your-screening.

1564

Detention in the Asylum System, September 2015. Accessed 12 October 2015, available at
http://www.refugeecouncil.org.uk/assets/0003/5791/Detention_in_the_Asylum_System_Aug_2015.pdf.

1565

Detention in the Asylum System, September 2015. Accessed 13 October 2015, available at:

https://www.refugeecouncil.org.uk/assets/0003/3990/Detention_in_the_Asylum_System_March_2015.pdf.
1566

Detention in the Asylum System, September 2015. Accessed 12 October 2015, available at
http://www.refugeecouncil.org.uk/assets/0003/5791/Detention_in_the_Asylum_System_Aug_2015.pdf.
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There are 12 IRCs located in the UK.

1567

Each IRC has an independent monitoring

board, made up of local unpaid volunteers, who work 2 – 3 days a month. The Board is
responsible for monitoring day to day life in the IRC, listening to the problems of
individuals, and ensuring standards are maintained. Each Board publishes an Annual
Report. The responsibility for the inspection of IRCs rests with the HM Inspector of
Prisons in relation to the physical conditions and human rights of detainees.
3.24

1568

What are the entitlements attached to a positive
grant of asylum? What are the entitlements

After a positive grant of asylum or humanitarian protection, the applicant is able to
enter the labour market or claim state benefits. After 5 years, those who have been

attached to forms of subsidiary protection and
humanitarian protection?

granted asylum or humanitarian protection are able to apply for indefinite leave, if
1569
certain conditions are met.

BENCHMARK 4 - ADEQUATE SUPPORT AND ACCOMMODATION
4.1

Is there any legislative or policy power/obligation

Asylum seekers are not eligible for mainstream welfare benefits. Instead, under section

on the state to provide publically funded
accommodation and financial support to people

95 of the Immigration and Asylum Act 1999, destitute individuals who submit an asylum
application “as soon as reasonably practicable” after arriving in the UK can apply for

making an asylum claim?

accommodation and/or financial support from UK Visas and Immigration whilst their
1570
claim is being decided.
Whilst waiting for a decision on the support application, temporary full-board or selfcatering accommodation can be provided under section 98 of the Immigration and

1567

Government website. Accessed 12 October 2015, available at https://www.gov.uk/immigration-removal-centre/overview.

1568

Detention in the Asylum System, September 2015. Accessed 12 October 2015, available at
http://www.refugeecouncil.org.uk/assets/0003/5791/Detention_in_the_Asylum_System_Aug_2015.pdf.

1569

Immigration Rules 339R and 344B. Accessed 25 August 2015, available at
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/428684/Immigration_Rules_-_Part_11.pdf.

1570

House of Commons Briefing Paper 1909, Melanie Gower, Published 6 August 2015, Asylum support': accommodation and financial support for
asylum seekers. Accessed on 8 October 2015. Available at http://researchbriefings.files.parliament.uk/documents/SN01909/SN01909.pdf.
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Asylum Act 1999. Successful applicants can ask for somewhere to live, a cash
allowance of £36.95 per person per week (which they can collect in cash from the postoffice) or both as an asylum seeker. They will be given somewhere to live if required.
This could be in a flat, house, hostel or bed and breakfast. Successful applicants are
not able choose where in the UK they live. It is unlikely they will be allocated
1571
accommodation in London or south-east England.
4.2

What are the eligibility criteria (if any) for accessing

To claim asylum support, individuals must be 'destitute'. Section 95(3) of the

asylum accommodation/financial support? (e.g.
merits of claim, means testing)

Immigration and Asylum Act 1999 defines destitution as follows:
"For the purposes of this section, a person is destitute if—
(a) he does not have adequate accommodation or any means of obtaining it (whether
or not his other essential living needs are met); or
(b) he has adequate accommodation or the means of obtaining it, but cannot meet his
1572
other essential living needs".

4.3

At which stages of the asylum process are people
eligible for asylum accommodation/financial
support? (e.g. until an initial asylum decision is

Destitute asylum seekers can apply to UK Visas & Immigration for financial and/or
accommodation support until they receive a final decision on their asylum claim.
Asylum support is terminated 28 days after a positive decision is made on the asylum

made, when appealing the refusal of an initial
decision, when an appeal is refused, when a case

application/appeal (i.e. if ‘Refugee status’, ‘Humanitarian Protection’ or ‘Discretionary
1573
Leave to Remain’ has been granted).

is reopened due to new information)
A minority of refused asylum seekers qualify for no-choice accommodation and a form
of non-cash support from the Home Office called an Azure card (s.4 support) if they
meet one of the qualifying conditions (see further below). The card can only be used at

1571

House of Commons Briefing Paper 1909, Melanie Gower, Published 6 August 2015, Asylum support': accommodation and financial support for
asylum seekers. Accessed on 8 October 2015. Available at http://researchbriefings.files.parliament.uk/documents/SN01909/SN01909.pdf.

1572

House of Commons Briefing Paper 1909, Melanie Gower, Published 6 August 2015, Asylum support': accommodation and financial support for
asylum seekers. Accessed on 8 October 2015. Available at http://researchbriefings.files.parliament.uk/documents/SN01909/SN01909.pdf.

1573

House of Commons Briefing Paper 1909, Melanie Gower, Published 6 August 2015, Asylum support': accommodation and financial support for
asylum seekers. Accessed on 8 October 2015. Available at http://researchbriefings.files.parliament.uk/documents/SN01909/SN01909.pdf.
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a limited number of designated shops. This card has a weekly value of £35.39 per
person but cannot be used to obtain cash or to pay any living expenses not incurred at
the designated shops, e.g. not bus fares. This is so even if the designated shops are
miles from their accommodation and they have small children. Users are also
prohibited from purchasing petrol, diesel, gift cards, alcohol or cigarettes.

1574

Section 4 support is available only if refused asylum seekers can show either that they
are not fit to travel, that they have a pending judicial review, that there is no safe and
viable route of return, that they are taking all reasonable steps to return to their home
country, or that it would be a breach of their human rights not to give this support.

1575

In practice this latter category is used mostly where the asylum seeker has further
representations outstanding. The principle underlying this is that if a person does not
meet one of the other conditions, and does not have further representations
outstanding, it is not considered a breach of their human rights to leave them destitute,
because it is considered that they can return to their home country. The period of s.4
support is tied to meeting the condition. So people may submit further representations;
obtain s.4 support, move, and a few weeks later receive a refusal of their further
representations and so return to destitution. This process may be repeated. The
absence of a safe and viable route of return is rarely accepted unless there is a Home
Office policy of non-return in relation to the country in question. Attempting to prove
that they have taken all reasonable steps to return is problematic for those who come
from countries with which diplomatic relations are suspended, or whose embassies
have complex requirements which are difficult to fulfil, or who belong to a group which
is denied documents by their country of origin. There are also practical problems, given

1574

Asylum Information Database. Accessed 14 October 2015, available at http://www.asylumineurope.org/reports/country/united-kingdom/criteriarestrictions-access-reception-conditions.

1575

Immigration and Asylum (Provision of Accommodation to Failed Asylum Seekers) Regulations 2005. Government website. Accessed 15 October
2015, available at http://www.legislation.gov.uk/uksi/2005/930/contents/made.
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that they are destitute, in obtaining the fare to visit their embassy, the resources to
send faxes, make phone calls, and so on.
4.4

4.5

1576

What proportion of people claiming asylum have
access to asylum accommodation/financial support

The total number of asylum seekers (including dependents) in receipt of asylum
support at the end of 2014 was 29,753 (26,350 in accommodation and 3,404

(i) until their initial decision (ii) until their asylum
appeal (iii) when their asylum appeal has been

subsistence only applications). There were a further 1,476 who had successfully
applied for temporary support whilst the outcome of their application for support was

refused (iv)when their case has been reopened

being processed.

due to new information?

how this is distributed by stage of process.

How is it funded? Which body administers the
funds? What is its relationship to the body making
asylum decisions? What is the budget for providing

Asylum seekers benefits are paid by the Home Office's budget (through central
1578
government taxes) rather than from local council taxes.
The support administrative
function is separate from the decision making function. The current budget is £155

asylum accommodation/financial support? Who

million.

1579

1577

We have been unable to find any freely available statistics as to

This is reviewed each year as part of the overall UK budget.

sets the rate of financial support provided? Is the
rate of financial support linked to inflation or
reviewed annually against other criteria?
4.6

Which organisation(s) provide asylum
accommodation/financial support?

The Home Office (through UK Immigration and Visas) is the government department
1580
responsible for supporting destitute asylum seekers.
Accommodation is provided to asylum seekers by private providers contracted to
provide the services on behalf of the Home Office. Accommodation is offered on a no-

1576

Asylum Information Database. Accessed 14 October 2015, available at http://www.asylumineurope.org/reports/country/united-kingdom/criteriarestrictions-access-reception-conditions.

1577

Refugee Council Information: Asylum Support September 2015. Accessed on 12 October 2015, available at
http://www.refugeecouncil.org.uk/assets/0003/5792/Asylum_Support_Aug_2015.pdf.

1578

Salford Council. Accessed 19 August 2015, available at https://www.salford.gov.uk/asylum-myths.htm.

1579

Red Cross: Asylum in the UK adding up the true cost. Accessed 12 October 2015, available at
http://blogs.redcross.org.uk/refugeesservices/2015/04/asylum-in-the-uk-adding-up-the-true-costs/.

1580

UK Government website. Accessed on 19 August 2015, available at https://www.gov.uk/asylum-support/what-youll-get.
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choice basis, generally in areas outside London and the south-east, in accordance with
the longstanding ‘dispersal’ policy (i.e. to spread asylum seekers around the
country).
4.7

1581

How is accommodation provided? (e.g. in a centre,
in the community, ‘no-choice’ dispersal, able to live
with contacts / community etc.) How much are

Accommodation could be in a flat, house, hostel or bed and breakfast. Applicants
1582
cannot choose where to live.

people moved around?

Accommodation is typically a flat or shared house in which the asylum seeker is
provided with bedding and basic kitchen equipment as well as basic furniture and
access to cooking and washing facilities. The type of property asylum seekers are
allocated depends on a number of factors, such as whether they have children living
with them.

1583

There are currently no available statistics as to how much people are moved around
once given accommodation.
4.8

How is financial support provided? (e.g. cash,
payment card, vouchers)

Applicants collect money from a local post office each week. Applicants get £36.95 for
each person in a household. Payment cards are used where applications for asylum
have been refused.

4.9

1584

Who monitors the quality of asylum
accommodation/the provision of financial support?
How is the quality of asylum

The National Audit Office reports on the quality of asylum accommodation. The Home
Office contracted out the provision of asylum accommodation in 2012. This has been a
troubled transition with the National Audit Office conducting a report on the quality of

accommodation/provision of financial support

accommodation provided in 2014 following complaints from individuals, MPs and

1581

House of Commons Briefing Paper 1909, Melanie Gower, Published 6 August 2015, Asylum support': accommodation and financial support for
asylum seekers. Accessed on 12 October 2015. Available at http://researchbriefings.files.parliament.uk/documents/SN01909/SN01909.pdf.

1582

UK Government website. Accessed on 19 August 2015, available at https://www.gov.uk/asylum-support/what-youll-get.

1583

National Audit Office, COMPASS contracts for the provision of accommodation for asylum seekers, HC 880 2013-14 referenced in House of
Commons Briefing Paper 1909, Melanie Gower, Published 6 August 2015, Asylum support': accommodation and financial support for asylum
seekers. Accessed on 12 October 2015. Available at http://researchbriefings.files.parliament.uk/documents/SN01909/SN01909.pdf.

1584

UK Government website. Accessed on 19 August 2015, available at https://www.gov.uk/asylum-support/what-youll-get.
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monitored? Who is responsible for ensuring the

representatives of asylum seekers at the National Asylum forum. Problems included

implementation of recommendations?

failing to inspect accommodation regularly.

1585

Recommendations from such reports

will need to be implemented by the contracted accommodation providers at the request
1586
of the Home Office.
4.10

1587

Is there a process for people who want to complain
about the asylum accommodation/financial support

Asylum seekers can complain to their landlord or accommodation provider.
See
above at section 3.22 regarding complaints to the Home Office. The most recently

they have received? Which body administers it?

available statistics confirm that the Home Office receives around 50 formal complaints

What is their relationship to the organisations
providing asylum accommodation/financial

a month from service users.

1588

support? How often is the complaints process
used? What is the outcome?
4.11

Do people have access to free healthcare during

In England, there is free hospital treatment to asylum seekers with a current claim,

their asylum claim? What are the criteria? Do
refused asylum seekers have access to free

those refused asylum seekers who are receiving s.95 or s.4 support and
unaccompanied asylum seeking children. Current asylum seekers are entitled to

healthcare while they remain in the country? Do
they have difficulty accessing healthcare?

register with a general doctor. Free hospital treatment is not generally available to
asylum seekers who are not on s.95 or s.4 support. Hospital doctors should not refuse
treatment that is urgently needed for refused asylum seekers who are not receiving
s.95 or s.4 support, but the hospital is required to charge for it. The hospital also has
discretion to write off the charges. Any course of treatment should be continued it is

1585

COMPASS contracts for the provision of accommodation for asylum seekers. Accessed 12 October 2015. Available at http://www.nao.org.uk/wpcontent/uploads/2014/01/10287-001-accommodation-for-asylum-seekers-Book.pdf.

1586

COMPASS contracts for the provision of accommodation for asylum seekers. Accessed 12 October 2015. Available at http://www.nao.org.uk/wpcontent/uploads/2014/01/10287-001-accommodation-for-asylum-seekers-Book.pdf.

1587

Asylum Support Partnership, Applying for asylum support. Accessed on 13 October 2015, available at
http://www.refugeecouncil.org.uk/assets/0002/0694/Applying_fo_asylum_support_Sept_2012_English.pdf.

1588

COMPASS contracts for the provision of accommodation for asylum seekers. Accessed 12 October 2015. Available at http://www.nao.org.uk/wpcontent/uploads/2014/01/10287-001-accommodation-for-asylum-seekers-Book.pdf.
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under way at the time when asylum is refused, and thus when s.95 support stops for
single people.

1589

Accident and emergency services (but not follow-up in-patient care) and treatment for
listed diseases are free to all including refused asylum seekers who are not on asylum
support. General doctors have the same discretion to register refused and unsupported
1590
asylum seekers that they have for any person living in their area.
In Scotland all asylum seekers are entitled to full free health care, including those
refused asylum seekers not on s.4 support and including the spouse/civil partner and
any dependent children of any of these people. In Northern Ireland, a refused asylum
seeker is not entitled to free secondary healthcare unless they can show that they are
ordinarily or lawfully resident.
4.12

1591

Are people allowed to work while they are claiming
asylum? What are the criteria? When are people

Asylum seekers are not allowed to work unless they have been waiting for a decision
on their case for more than a year through no fault of their own, in which case they can

given access to the labour market? Are they
allowed to work in any job or to be self-employed?

apply to the Home Office for permission to work.
The same applies when further
submissions have been outstanding for a year, whether or not they have been

1592

recognised as a fresh claim.

1593

If permission is granted it is limited to applying for

vacancies in listed shortage occupations. These are specialist trades and professions
which are in short supply in the UK and are defined very specifically (e.g. consultant in

1589

Asylum Information Database. Accessed 14 October 2015, available at http://www.asylumineurope.org/reports/country/united-kingdom/health-care.

1590

Asylum Information Database. Accessed 14 October 2015, available at http://www.asylumineurope.org/reports/country/united-kingdom/health-care.

1591

Asylum Information Database. Accessed 14 October 2015, available at http://www.asylumineurope.org/reports/country/united-kingdom/health-care.

1592

Home Office, Asylum Policy Instructions, Permission to Work, 15 October 2015, available at
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/299415/Permission_to_Work_Asy_v6_0.pdf.

1593

Asylum Information Database. Accessed 12 October 2015, available at http://www.asylumineurope.org/reports/country/united-kingdom/accesslabour-market.
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neuro-physiology, electricity subs-station electrical engineer). Self-employment is
prohibited.

1594

If asylum has been granted, the applicant can enter the labour market and is eligible to
claim state benefits.
4.13

Are there any restrictions to freedom of movement
for people claiming asylum?

1595

Applicants are free to travel within the United Kingdom but, if they are staying in
supported accommodation, they are only allowed to be away for no more than seven
days and nights in a row, or 14 days and nights during six-month period.

4.14

1596

What provision is made for people who are refused
asylum accommodation/financial support? Is this

We have been unable to find any information regarding provision made for people who
are refused asylum accommodation/financial support or on what happens to these

the same for families / singles etc.? What happens
to these people in practice?

people in practice. The policy of dispersing asylum seekers round the UK and usually
away from the south east may also provide a disincentive to claim support. Asylum
seekers may decide to live in poor conditions with friends or relatives in London rather
than move far away from them and perhaps their legal adviser.

4.15

1597

What other kinds of advice/information are asylumseekers able to access if they have problems
relating to, for example, health, mental health,

There is a range of innovative and pragmatic approaches to providing primary care
including:

housing, education, children, being victims of

practices;

crime?

•

•

specialist centres for asylum seekers, such as specifically designated GP
salaried GPs within a practice working only with asylum seekers;

1594

Immigration Rules, Part 11, Paragraph 360D. Accessed 8 October 2015, available at https://www.gov.uk/guidance/immigration-rules/immigrationrules-part-11-asylum.

1595

Immigration Rules 339R and 344B. Accessed 25 August 2015, available at
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/428684/Immigration_Rules_-_Part_11.pdf.

1596

UK Government website. Accessed on 12 October 2015, available at
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/458848/Help_and_Guidance_for_Asylum_Support_Manual_Applicatio
n_Form_v10.pdf.

1597

Asylum Information Database. Accessed 12 October 2015, available at http://www.asylumineurope.org/reports/country/united-kingdom/criteriarestrictions-access-reception-conditions.
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•

specific projects to help asylum seekers register with a GP;

•

adapting the incentive scheme for GPs (Quality & Outcomes Framework) to

include the healthcare needs of asylum seekers, enabling good quality service delivery
and ensuring appropriate remittance to GP practices;
•

health support teams to ease the burdens on GPs. (The initial assessment of

the health needs of asylum seekers by specialist practices can make it easier for
'ordinary' practices to register patients subsequently).
More specialist interventions include:
•

'one-stop shops' for recent asylum seeker arrivals at initial accommodation

centres which
•

serve to co-ordinate a multidisciplinary/multiagency approach to asylum

seekers' care;
•

specific genitourinary medicine sessions for asylum seekers for dealing with

the issues of
•

sexual violence, female genital mutilation and HIV/AIDS;

•

culturally appropriate interventions for HIV/AIDS;

•
training of healthcare professionals in managing the health needs of asylum
seekers;
•

specialist health workers, mental health services and services for survivors of

torture;
•

special school-based mental health projects for children who are emotionally

vulnerable;
•

community advocacy projects led by refugee community organisations;

•

specific support projects for young, separated refugees and asylum seekers;

•

specific surveillance schemes whereby regular notifications of new asylum

seeker arrivals are sent to the relevant primary care organisation from the regional
Home Offices;
•
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•

early, proactive, positive media strategies.

1598

However, there are reports that access to mental health services is not guaranteed,
and indeed is often lacking. Specialised treatment for victims of torture and traumatised
asylum seekers is available, but is in short supply. It is provided by a number of
independent charities, the largest being Freedom from Torture, the Helen Bamber
Foundation, and the Refugee Therapy Centre. Specialist trauma practitioners, including
psychiatrists, psychologists and trauma counsellors and therapists, also work in health
authorities and trusts around the country, but they are few and access is extremely
limited. Language and cultural barriers also hinder appropriate referrals from workers
with initial contact, and impede asylum seekers' own awareness of what is available.
1599
Smaller NGOs also specialise in counselling for refugees.

RELEVANT LEGISLATION
The 1951 Refugee Convention
1993 Asylum and Immigration Appeals Act
The UK Immigration Rules
Asylum and Immigration (Treatment of Claimants, etc.) Act 2004
Nationality, Immigration and Asylum Act 2002
Immigration and Asylum Act 1999

1598

Briefing statement, The Health Needs of Asylum Seekers. Accessed on 21 August 2015, available at
http://www.fph.org.uk/uploads/bs_aslym_seeker_health.pdf.

1599

Asylum Information Database. Accessed 14 October 2015, available at http://www.asylumineurope.org/reports/country/united-kingdom/health-care.
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UNITED STATES
GENERAL
0.1

How many asylum claims are there per year?

1600

The UNCHR reported that the United States had 88,400 asylum applications in 2013.
1601
This was 17,600 claims more than in 2012, an increase of 25%.
In 2013, the United States' share of new asylum applications received was 14% as a
percentage of those received across the 44 industrialised countries.

0.2

What percentage are allowed /refused at first
instance and allowed/refused on appeal, by
nationality?

1602

69,909 persons were admitted to the US as refugees during 2013 (15,984 from Africa,
48,840 from Asia ,482 from Europe, 4,306 from North America, 233 from South
1603
America, 164 from unknown destinations).
25,199 persons were granted asylum to
the US during 2013.
Each year the president, in consultation with Congress, sets an overall refugee
admissions ceiling. There is a significant disparity between states. Texas and California
received the largest numbers of resettled refugees, taking in almost one fifth of those
1604
resettled in the US in 2012.

0.3

What are the most prevalent nationalities in the

In 2013, the leading countries of nationality for refugees were Iraq, Burma and Bhutan.
In 2013, the leading countries of nationality for persons granted asylum were China,

1600

A distinction is made between applicants for refugee status (who are outside the United States) and applicants seeking asylum status (who are
already in the United States or at a US port of entry).

1601

UNHCR, "Asylum Trends 2013: Levels and Trends in Industrialised Countries - Levels and Trends in Industrialised Countries", Accessed 15 July
2015, Available at: http://www.unhcr.org/5329b15a9.pdf.

1602

UNHCR, "Asylum Trends 2013: Levels and Trends in Industrialised Countries - Levels and Trends in Industrialised Countries", Accessed 15 July
2015, Available at: http://www.unhcr.org/5329b15a9.pdf.

1603

Daniel C. Martin and James E. Yankay, "Refugees and Asylees: 2013 Annual Flow Report", (August 2014), Accessed 15 July 2015, Available at
http://www.dhs.gov/sites/default/files/publications/ois_rfa_fr_2013.pdf.

1604

Migration Policy Institute, "Refugees and Asylees in the United States", (3 February 2014), Accessed 15 July 2015, Available at
http://www.migrationpolicy.org/article/refugees-and-asylees-united-states.
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GENERAL
asylum claims being received?

Egypt and Ethiopia. In 2012, nearly half of persons who obtained US asylum were
nationals of those three countries.

1605

Within the overall refugee admissions ceiling, the admission numbers are allocated by
region and an unallocated reserve.

BENCHMARK 1 - TIMELY ADVICE AND INFORMATION
1.1

Is there any legislative or policy power/obligation
on the state to provide publically funded advice and
information about the asylum system to people

No. Any legal or non-legal advice that asylum seekers receive is provided by nongovernment agencies independent charities and community groups. There is no
statutorily-based publicly funded asylum advice.

making an asylum claim?
1.2

What are the eligibility criteria (if any) for accessing
this advice/information? (e.g. merits of claim,

N/A.

means testing)
1.3

At which stages of the asylum process are people
eligible for asylum advice/information?

N/A.

1.4

What proportion of people claiming asylum access
asylum advice/information (i) prior to their asylum

N/A.

interview (ii) for an asylum appeal?
1.5

How is asylum advice/information funded? What
body administers the funds? What is its

N/A.

relationship to the body making asylum decisions?
What is the budget for providing asylum
advice/information?
1.6

Which organisation(s) provide asylum

See Schedule A for the a list of some of the largest NGOs and independent charities

1605

Migration Policy Institute, "Refugees and Asylees in the United States", (3 February 2014), Accessed 15 July 2015, Available at
http://www.migrationpolicy.org/article/refugees-and-asylees-united-states.
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1.7

advice/information?

providing asylum advice/information.

How is this advice/information provided? (e.g. face-

N/A.

to-face advice, telephone advice, group sessions
etc.)
1.8

Is the provision of advice/information proactive

N/A.

(and designed to assist people to be prepared for
the process) or reactive (at the point they have a
problem and only focussed on that problem)?
1.9

Who monitors the quality of asylum
advice/information? How is the quality of asylum

N/A.

advice/information monitored? Who is responsible
for ensuring the implementation of
recommendations about the quality of asylum
advice/information?
1.10

Is there a process for people who want to complain

N/A.

about the asylum advice/information they have
tried to access/have received? Which body
administers it? What is their relationship to the
organisations providing asylum advice/information?
How often is the complaints process used? What is
the outcome?

BENCHMARK 2 - ACCESS TO QUALITY LEGAL ADVICE AND REPRESENTATION
2.1

Is there a role for a legal representative in the
asylum determination process?

An asylum seeker who is preparing for their asylum interview has the right to bring a
legal representative to their interview, however the US government do not pay for
this.

1606

If an asylum seeker choses to do so, Form G-28, Notice of Entry of

1606

US Citizenship and Immigration Services, "Preparing for your Asylum Interview", (12 March 2013), Accessed 15 July 2015, Available at
http://www.uscis.gov/humanitarian/refugees-asylum/asylum/preparing-your-asylum-interview.
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Appearance as Attorney or Accredited Representative, must be submitted to USCIS in
order for the legal representative to accompany the asylum seeker to their asylum
interview.
An asylum seeker also has the right to bring a legal representative to any proceedings
before the Immigration Court, again at no cost to the US Government.
2.2

Is there any legislative or policy power/obligation
on the state to provide publically funded legal
advice/representation to people making an asylum

No. Any such advice that is provided is not publicly funded.

claim?
2.3

What are the eligibility criteria (if any) for accessing
asylum legal advice/representation? (e.g. merits of

As any such advice is not publicly funded, and is provided on a pro bono basis.
Eligibility criteria varies according to the organisation which is providing the advice.

claim, means testing)
2.4

At which stages of the asylum process are people
eligible for asylum legal advice/representation?

N/A.

2.5

What proportion of people claiming asylum access

N/A.

asylum legal advice/representation (i) prior to their
asylum interview (ii) for an asylum appeal?
2.6

What kinds of legal work are included (e.g. witness
statements, representation etc.) and what is

N/A.

excluded, either formally or in practice?
2.7

How is it funded? What body administers the
funds? What is its relationship to the body making

As legal advice and representation is not publicly funded any advice and representation
tends to be funded by community organisations and law firms on a pro bono basis.

asylum decisions? What is the budget for providing
asylum legal advice/representation? How much of
a legal representative’s time does the budget allow
for?
2.8

Which organisation(s) provide asylum legal advice
/information? What qualifications are required for
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people to provide asylum legal advice/information?

provide free legal advice. This document is known as the "List of Free Legal Service

Who regulates this?

Providers", and should be provided to all individuals in immigration proceedings.

1607

An asylum seeker may obtain a list of pro bono legal representatives from the USCIS
Avoid Scams website at www.uscis.gov/avoidscams. The US Department of Justice,
Executive Office for Immigration Review's ("EOIR") website provides a list of free legal
service providers by state.
The OCIJ administers the "List of Free Legal Service Providers", to the extent required
under the Code of Federal Regulations.

1608

Generally, in order to qualify to be

admitted onto that list, an organisation or lawyer must file an application requesting to
be placed on the List. The organisation must be recognised under § 1292.2 or under §
1003.62(a).The OCIJ has the authority to approve or deny applications submitted by
organisations or lawyers to be admitted onto the "List of Free Legal Service Providers".
If the OCIJ believes that a lawyer or organisation included on the list no longer meets
the qualifications required, the OCIJ will notify that party. That party then has 30 days
to submit an answer, and provide clear, unequivocal and convincing evidence that the
organisation or lawyer's name should not be removed from the list. It is then for the
1609
OCIJ to make the final decision.
There is no formal regulating or checking of the standard or quality of advice provided.
2.9

Who monitors the quality of asylum legal
advice/information? How is the quality of asylum

The OCIJ monitors which organisations are admitted to the list, but not evaluate or
monitor the quality of the advice that they give.

legal advice/representation monitored? Who is
responsible for ensuring the implementation of

1607

The List of Free Legal Services Providers, Available at http://www.justice.gov/eoir/free-legal-services-providers.

1608

Code of Federal Regulations. Accessed on 13 October 2015. Available at http://www.ecfr.gov/cgi-bin/ECFR?page=browse.

1609

§ 1003.61(a)(4), Code of Federal Regulation.
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recommendations about the quality of legal advice
and representation?
2.10

Is there a process for people who want to complain
about the asylum legal advice/representation they

No.

have received? Which body administers it? What is
their relationship to the organisations providing
asylum legal advice/representation? How often is
the complaints process used? What is the
outcome?

BENCHMARK 3 - ACCURATE AND TIMELY DECISIONS
3.1

Has the country signed the 1951 Refugee
Convention? How is the 1951 Convention

Yes, the US is a signatory to the 1951 Convention.
1611
codified by the Refugee Act of 1980.

1610

The 1951 Convention is

incorporated into legislation/policy?
3.2

Which body is responsible for administering the
asylum process? What is their relationship to the

The asylum process involves multiple agencies of the federal government, states and
localities.

body responsible for border enforcement? What is
relationship to body responsible for other forms of

US Citizenship and Immigration Services ("USCIS") which is a subsidiary of the

immigration?

Department for Homeland Security formally administers the process.
body is responsible for other forms of immigration.

1613

1612

The same

A separate governmental body,

US Customs and Border Protection, is responsible for border enforcement.

1614

1610

UNHCR, State Parties to the 1951 Convention relating to the Status of Refugees and the 1967 Protocol, Accessed 15 July 2015, Available at
http://www.unhcr.org/3b73b0d63.html.

1611

The Refugee Act 1980, Accessed 15 July 2015, Available at http://www.acf.hhs.gov/programs/orr/resource/the-refugee-act.

1612

US Citizenship and Immigration Services, "Obtaining Asylum in the United States", (16 June 2015), Accessed 15 July 2015, Available at
http://www.uscis.gov/humanitarian/refugees-asylum/asylum/obtaining-asylum-united-states.

1613

US Citizenship and Immigration Services Website, Accessed 15 July 2015, Available at http://www.uscis.gov.
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Immigration Judges are part of the Executive Office for Immigration Review - a
government agency separate from DHS. The Executive Office for Immigration Review
is responsible for the Immigration Courts and the Board of Immigration Appeals.
3.3

Is there an inquisitorial or adversarial system for
deciding asylum claims? Or mixed (and if so how)?

Immigration Court proceedings are adversarial. It is up to the applicant or their
representative to present their case rather than the Immigration Court undertaking
further investigations, An immigration judge, who is an employee of the Department of
Justice, presides over the hearing. The Department of Homeland Security is
represented by counsel who is an employee of Immigration and Customs Enforcement
1615

("ICE") within the DHS.
The non-citizen, who may be represented at his own
1616
expense, is called the respondent.
In the US, the burden of proof rests on the asylum seeker (Code of Federal
Regulations 1208.13). Since the asylum seeker is often presenting their claim in a
removal proceeding before an Immigration Judge, he must advocate in an adversarial
1617
setting against a government attorney.
As much of the evidence comes from the asylum seeker's own testimony, it is
incumbent upon the applicant to establish that he is a credible witness.
The government attorney, as part of his or her adversarial duties, often introduces

1614

US Customs and Border Protection Website, Accessed 15 July 2015, Available at http://www.cbp.gov.

1615

UNHCR, "Legal and Protection Policy Research Series - Alternatives to Detention of Asylum Seekers and Refugees", (April 2006), Accessed 15
July 2015, Available at http://www.unhcr.org/cgi-bin/texis/vtx/home/opendocPDFViewer.html?docid=4474140a2.

1616

Immigration Equality Website, Accessed 6 October 2015, Available at http://www.immigrationequality.org/get-legal-help/our-legalresources/immigration-equality-asylum-manual/27-immigration-court-proceedings/.

1617

J Eyster, "Searching for the Key in the Wrong Place: why "common sense" credibility rules consistently harm refugees", Boston University
International Law Journal, Vol. 30:1, (2 April 2012), Accessed 15 July 2015, Available at http://www.bu.edu/ilj/files/2014/05/article_eyster.pdf.
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during cross-examination conflicting facts that are ancillary to the asylum claim, to
compel the applicant to make inconsistent or contradictory statements.
3.4

Can people be removed while their asylum claim is
being decided?

There are two types of asylum applicant. These are "affirmative" applicants and
"defensive applicants (see 3.7 below)
Affirmative asylum applicants are free to live in the US pending the completion of their
asylum process with USCIS.
Defensive asylum applicants are detained in the US pending the completion of their
asylum process in the Immigration Courts.

3.5

Are there any admissibility procedures or are all

There is no right to asylum in the United States; however, if an applicant is eligible,

those asylum claims that are lodged (and not
withdrawn by the applicant) heard?

they have a procedural right to have the Attorney General make a discretionary
determination as to whether the applicant should be admitted into the United States as
an asylum seeker.
To apply for asylum in the US, you must be physically present in the US or seeking
entry into the U.S. at a port of entry.
•

1618

If an asylum seeker has been placed in removal proceedings before an

immigration judge with the Executive Office for Immigration Review - part of the
Department of Justice - the individual may apply for asylum with the Immigration
1619
Judge.
•

If an asylum seeker is inside the US and has not been placed in removal

proceedings, he or she may file an application with U.S. Citizenship and Immigration

1618

US Citizenship and Immigration Services, "The Affirmative Asylum Process", (4 February 2015), Accessed 15 July 2015, Available at
http://www.uscis.gov/humanitarian/refugees-asylum/asylum/affirmative-asylum-process.

1619

US Citizenship and Immigration Services, "Obtaining Asylum in the United States", (16 June 2015), Accessed 15 July 2015, Available at
http://www.uscis.gov/humanitarian/refugees-asylum/asylum/obtaining-asylum-united-states.
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Services, regardless of his or her legal status in the United States. However, if the
asylum seeker is not in valid immigration status and USCIS does not grant the asylum
application, USCIS may place the applicant in removal proceedings, in that case a
1620
judge will consider the application anew.
3.6

Is there a statutory or policy time limit for how
quickly parts of the asylum process are conducted?

As a general rule, Form I-589 must be submitted to USCIS within one year of arrival in
1621
the US.

Is there flexibility in this if requested by the
applicant? Is this the same for all claims? Are
particular cases expedited e.g. vulnerable cases,
those considered easy to grant/refuse?

There are two exceptions to this rule:
•

a person can file for asylum past the one year deadline if there are changed

circumstances. Sometimes a person does not have a reasonable fear of future
persecution when entering the United States, but something changes after entry that
creates a reasonable fear. This can be a change in a person’s personal
circumstances, such as a change in religion, or a change in their country’s
circumstances, like a change in government; and
•

if there are extraordinary circumstances that would prevent a person from

applying for asylum within one year.
US government agencies are very strict in enforcing the one year rule. The burden is
on the asylum applicant to prove that s/he applied within one year of entering the
United States, and must prove so by clear and convincing evidence. Second, the
exceptions listed above are rarely granted and only when someone clearly fits the
requirements.

1622

1620

US Citizenship and Immigration Services, "Obtaining Asylum in the United States", (16 June 2015), Accessed 15 July 2015, Available at
http://www.uscis.gov/humanitarian/refugees-asylum/asylum/obtaining-asylum-united-states.

1621

US Citizenship and Immigration Services, "The Affirmative Asylum Process", (4 February 2015), Accessed 15 July 2015, Available at
http://www.uscis.gov/humanitarian/refugees-asylum/asylum/affirmative-asylum-process.

1622

Political Asylum usa.com, "US Asylum Process", Accessed 15 July 2015, Available at http://www.politicalasylumusa.com/asylum-process/.
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The Immigration and Nationality Act ("INA") provides in section 208(d)(5) that the initial
interview for asylum applications filed on or after April 1, 1997 should take place within
1623

45 days after the date the application is filed.
INA provides in Section 208(d)(5) that
a decision should be made on the asylum application within 180 days after the date the
application is filed, unless there are exceptional circumstances.
3.7

How and where do people lodge an asylum claim?

To apply for asylum in the U.S., you must be physically present in the U.S. or seeking
1624
entry into the U.S. at a port of entry.
Where a person is present in the US, and the government is not taking any active steps
to remove them from the US, they can make an "affirmative" application for asylum.
This means that the person will file an I-589 application by mail with the U.S.
Department of Homeland Security. Later they will be interviewed by an officer at the
local Asylum Office. If the officer grants the application, then the person has asylum. If
the officer denies the asylum application, and the person has no other immigration
status, then they are “referred” to the Immigration Court, where a judge will consider
the asylum case.
When a person has been placed in Immigration Court proceedings before they apply
for asylum, the I-589 application should be filed directly with the immigration judge.
This is known as a “defensive” application for asylum because the person is requesting
asylum as a defence to the government’s charge that they should be removed from the
United States. Whether the case starts in the Asylum Office or in the Immigration
Court, the judge considers the case from the beginning. If the immigration judge grants
the application, then the person has asylum. Cases which are denied in the
Immigration Court may be appealed to the Board of Immigration Appeals. If the case is

1623

US Citizenship and Immigration Services, "FAQ Pages", Accessed 20 July 2015, Available at: http://www.uscis.gov/faq-page.

1624

US Citizenship and Immigration Services, "The Affirmative Asylum Process", (4 February 2015), Accessed 15 July 2015, Available at
http://www.uscis.gov/humanitarian/refugees-asylum/asylum/affirmative-asylum-process.
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not granted at that level, the asylum-seeker may file a petition for review which brings it
to the U.S. Court of Appeals in the circuit where the immigration judge denied the case.
A claim form is to be submitted with USCIS within one year of arrival in the country
unless exceptions re: deadline apply.
3.8

How is the substance of an asylum claim conveyed
to the asylum decision maker? (e.g. on paper, an

In an affirmative case, following the filing of Form I-589, the asylum seeker with receive
an interview notice for an interview with an asylum officer at one of the eight USCIS

asylum interview)

asylum offices (Arlington, Chicago, Houston, Miami, Newark, New York City, Los
Angeles and San Francisco) or at a USCIS field office. At the interview, which usually
lasts around an hour, the asylum seeker or their legal representative conveys the
substance of the asylum claim to the asylum decision maker.
In a defensive asylum application, the asylum seeker's substantive claim is put before
an immigration judge in an Immigration Court in an adversarial court hearing.

3.9

In practice, how long do people wait between
having lodged an asylum claim and conveying the

The INA provides in section 208(d)(5) that the initial interview for asylum applications
filed on or after April 1, 1997 should take place within 45 days after the date the

substance of their case to the decision maker?

application is filed.

1625

Due to increasing numbers of applications for asylum , the USCIS Asylum Division is
presently unable to interview most applicants within 45 days of filing.
3.10

1626

In practice, how long do people wait between

INA provides in Section 208(d)(5) that a decision should be made on the asylum

having lodged an asylum claim and receiving a
decision on their claim?

application within 180 days after the date the application is filed, unless there are
1627
exceptional circumstances.
If the asylum case has been pending for more than 150 days, the applicant will be

1625

US Citizenship and Immigration Services, "FAQ Pages", Accessed 20 July 2015, Available at: http://www.uscis.gov/faq-page.

1626

US Citizenship and Immigration Services, "FAQ Pages", Accessed 20 July 2015, Available at: http://www.uscis.gov/faq-page.

1627

US Citizenship and Immigration Services, "FAQ Pages", Accessed 20 July 2015, Available at: http://www.uscis.gov/faq-page.
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eligible to apply for an employment authorisation document (EAD) while awaiting the
decision of the case. This time period will extend if the applicants actions interrupt or
cause any delays in the processing of the case.
3.11

1628

Is there a right of appeal against a refusal of
asylum? How long do people have to lodge an
appeal? Is an appeal heard in person or on the

If an affirmative asylum application is rejected by the Asylum Officer, the asylum seeker
cannot appeal. If the asylum seeker remains in United States illegally once their
affirmative asylum application is rejected, their case is referred to Immigration Court

papers? Is it public?

and they will be placed in removal (deportation) proceedings.

1629

In removal proceedings, the asylum seeker may seek asylum defensively. In the event
that the Immigration Court denies asylum and orders the asylum seeker's deportation,
that decision of the Immigration Judge may be appealed to the Board of Immigration
Appeals ("BIA").
The appeal must be filed within 30 days of the Immigration Court's decision.
The appeal is usually based on the papers and is not a public hearing.
The asylum seeker must submit a brief the BIA, which is a document which lays out all
facts in the face, relevant legal authorities, and arguments as to why the Immigration
Judge's decision was flawed in the first instance. Legal counsel for the Department of
Homeland Security will also submit a brief on paper to the BIA arguing in favour of the
Immigration Judge's decision. It is very rare that oral arguments are made in BIA
cases.
3.12

In practice, how long do people wait between

There are no definitive statistics on this but generally speaking once the briefs have

1628

US Citizen and Immigration Services, "Asylum", Accessed 13/10/2015, Available at http://www.uscis.gov/humanitarian/refugees-asylum/asylum.

1629

Political Asylum usa.com, "US Asylum Process", Accessed 15 July 2015, Available at http://www.politicalasylumusa.com/asylum-process/.
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having an initial decision refused and having a

been completed and submitted, the BIA tends to take several months to consider the

decision on their appeal?

appeal.

1630

While a BIA appeal is pending, there is an automatic stay of deportation to

allow the asylum seeker to remain in the US until a final decision is made. This means
that the asylum seeker cannot be physically removed from the US during this time.
3.13

Is there any provision for re-opening a case
refused on appeal if new information comes to

No.

light?
3.14

What forms of protection are available (asylum,
subsidiary protection, humanitarian protection)?

Forms of protection offered by the USCIS are:
•

Refuge;

What is the rate at which asylum decisions are
granted at (i) initial decision (ii) appeal, by

•

Asylum;

•

Battered Spouse, Children & Parents;

•

Temporary Protected Status;

•

Deferred Enforced Departure;

•

Consideration of Deferred Action for Childhood Arrivals ("DACA"); and

nationality? What is rate at which subsidiary status
and humanitarian status are granted at (i) initial
decision (ii) appeal, by nationality?

Special Immigrant Juveniles ("SIJ") Status.

1631

There is no publicly available information about the rate at which decisions are granted
at initial decision or appeal or on the rate at which subsidiary status or humanitarian
status are granted
3.15

Which body is responsible for deciding (i) an
asylum claim (ii) an asylum appeal and in each

See 3.2.

case what is its relationship to the bodies listed in

Asylum claims are heard as follows:

3.2?

(i) Affirmative - USCIS;
(ii) Defensive - Immigration Court;

1630

Hoppock Law Firm, "How Long Does a BIA Appeal Take?", Accessed 21 October 2015, http://www.hoppocklawfirm.com/2012/11/how-long-doesbia-appeal-take.html.

1631

US Citizenship and Immigration Services, "Humanitarian", Accessed 13 October 2015, http://www.uscis.gov/humanitarian.

REFUGEE & ASYLUM PROCESSES  October 2015

DLA Piper  605

BENCHMARK 3 - ACCURATE AND TIMELY DECISIONS
Asylum appeals are heard by
(ii) Board of Immigration Appeals,
There is no verifiable publicly available information online as to the relationship
between
3.16

What qualifications are required to be the person
who (i) decides an asylum claim (ii) decides an

(i) Affirmative - USCIS Asylum Officers are required to complete, among other courses,
a five-week Asylum Officer Basic Training Course ("AOBTC"). The AOBTC includes

asylum appeal?

international human rights law, asylum and refugee law, interviewing techniques,
decision-making and decision-writing skills, effective country conditions research skills,
and computer skills. In addition compulsory in-service training for all asylum officers is
held weekly.

1632

Defensive- Immigration Judges are qualified attorneys and therefore must have an
LL.B. or a J.D. degree and be duly licensed and authorised to practice law as an
attorney. The particular level of post-bar admission legal experience requires varies,
though may typically be around seven years.
(ii) BIA currently has 14 board members, all of whom are administrative judges
appointed by the US Attorney General.
It is not clear whether BIA members require any particular expertise in asylum or
immigration law.
3.17

How is the quality of (i) asylum decisions (ii)
asylum appeals monitored and by whom? Who is

USCIS and the EOIR have responsibility for their own oversight, and have designed
quality assurance mechanisms to ensure the consistency of implementation in asylum

responsible for ensuring the implementation of

adjudications. However, these quality controls have been criticised in the US

1632

US Citizenship and Immigration Services, Asylum Division Training Programs, http://www.uscis.gov/humanitarian/refugees-asylum/asylum/asylumdivision-training-programs.
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recommendations (internally and externally)?

Government Accountability Office's Report to Congress in September 2008 as lacking
the necessary teeth.

1633

Their report recommended that the Chief of the Asylum

Division strengthen the quality review framework.
3.18

Is there a fee for (i) lodging an asylum claim (ii)
making an appeal?

(i) There is no fee for filing a Form I-589 Application for Asylum and for Withholding of
Removal.
(ii) The fee for lodging an asylum appeal is $110, payable to the US Department of
Justice. If an application is lodged but the funds do not clear from the asylum seeker's
account, their appeal may be dismissed.
If the asylum seeker cannot pay for the appeal, they should complete a Fee Waiver
Request, Form EOIR-26A), and attach it to the Notice of Appeal.

3.19

Do asylum seekers have a choice about the
gender of the person making their asylum decision/
hearing their appeal/ interpreting?

Affirmative applications - Asylum seekers may make a request for an interviewer of a
particular sex, and USCIS guidance states that "to the extent that personnel resources
permit, asylum officers should honor (sic) an applicant's request for an interviewer of a
particular sex".

1634

The position in relation to defensive applications is not publicly available.
3.20

Is child care available for people who need it while
they are (i) lodging their asylum claim (ii) conveying
the substance of their asylum claim (iii) having their

No information publicly available.

1633

Richard Stana, "US Asylum System: Agencies Have Taken to Help Ensure Quality in the Asylum Adjudication Process, but Challenges Remain",
(September 2008), Accessed 15 July 2015, Available at
https://books.google.co.uk/books?id=tWRU5RmTDgIC&pg=PA33&lpg=PA33&dq=monitoring+asylum+decisions+united+states&source=bl&ots=GVb
Vm99ORq&sig=XTY04gUFdqHOdTIflNSElZJR02Q&hl=en&sa=X&ei=ocRdVcCfNNSM7AaDw4LoDQ&ved=0CCkQ6AEwAQ#v=onepage&q&f=false.

1634

US Citizenship and Immigration Services, "Lesson Plan Overview" - Asylum Officer Basic Training", (12 March 2009), Accessed 15 July 2015,
Available at
http://www.uscis.gov/sites/default/files/USCIS/Humanitarian/Refugees%20%26%20Asylum/Asylum/AOBTC%20Lesson%20Plans/Female-AsylumApplicants-Gender-Related-Claims-31aug10.pdf.
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asylum appeal heard?
3.21

3.22

3.23

Is there any legislative or policy power/obligation

Generally speaking no, but if an asylum seeker doesn't speak English, they will be

on the state to provide publically funded
interpreting services for people making an asylum

interviewed through an interpreter who they must bring with them to their interview.
USCIS does not provide any interpreters during the asylum interview, except if the

claim? For which parts of the asylum process (e.g.
at interviews with the decision making body, with

asylum seeker is hearing-impaired. If the asylum seeker is hearing impaired and needs
assistance in obtaining an appropriate interpreter, they should contact the asylum office

legal representatives, at appeal hearings)? Who is

with jurisdiction over their case in advance of the scheduled asylum interview.

responsible for monitoring the quality of asylum
interpreting services? Who is responsible for

There does not appear to be any monitoring of the quality of interpretation and

1635

ensuring the implementation of recommendations
about asylum interpreting services?

applicants could be disadvantaged depending on the quality of their translator.

Is there a process for people who want to complain

Where a decision has been made by DHS to detain rather than to grant parole pending

about the way (i) their asylum claim (ii) their asylum
appeal has been decided? Which body administers

determination, there is no possibility of appealing to an independent/judicial authority,
1636
although habeus corpus petitions to Federal Court are permitted.

it? What is their relationship to the organisations
deciding asylum claims/hearing asylum appeals?

There does not appear to be one and no publicly available information on any formal

How often is the complaints process used? What is
the outcome?

complaints process.

Are asylum seekers detained at any point in the
asylum process? What are the criteria? How many
are detained? Where are they detained? Who

Under 1997 amendments to Immigration and Nationality Act 1980, an individual who
arrives at a port of entry without valid documents is placed in ‘expedited removal’
proceedings. If the individual expresses a fear of persecution or the desire to apply for

operates the places of detention? Who is

asylum, he or she must be detained pending an initial screening interview to determine

responsible for the decision to detain? Is there any
legislative/policy time limit on the detention of

if he or she has a ‘credible fear of persecution’ (a ‘credible fear interview’).

1637

1635

US Citizenship and Immigration Services, "Preparing for your Asylum Interview", (3 December 2013), Accessed 15 July 2015, Available at
http://www.uscis.gov/humanitarian/refugees-asylum/asylum/preparing-your-asylum-interview.

1636

UNHCR, "Legal and Protection Policy Research Series - Alternatives to Detention of Asylum Seekers and Refugees", (April 2006), Accessed 15
July 2015, Available at http://www.unhcr.org/cgi-bin/texis/vtx/home/opendocPDFViewer.html?docid=4474140a2.

1637

INA s235 (b)(1)(B)(iii)(IV).
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BENCHMARK 3 - ACCURATE AND TIMELY DECISIONS
asylum seekers? Is there automatic oversight of
the decision to detain?

Those convicted of certain crimes - including minor offences - or those who are
suspected of being terrorists will by detained as a requirement of Immigration and
1638
Nationality Act 1980 as amended in 1996.
In FY 2002, government reported that 9,027 of 10,844 'defensive' and 163 of 80,097
affirmative’ applicants were detained. All ‘credible fear’ cases (9,749) were detained at
least initially, as required by law. Taken together, these statistics suggest that some
1639
19% of all asylum seekers in the US were detained at some point.
Since 2002, the numbers of immigrants detained each year has more than doubled,
reaching 442,941 in 2009.

1640

Those asylum seekers who are detained as detained at facilities operated by
Immigration and Customs Enforcement ("ICE"), a department of the DHS.
Human Rights First and others have criticised the "prison-like" facilities used by ICE to
detain asylum seekers. Since 2002, six new "mega-detention facilities" have been
opened by ICE, holding more than 1,000 detainees each. Human Rights staff report
that the detention centres are surrounded by barbed wire high fences, asylum seekers

1638

UNHCR, "Legal and Protection Policy Research Series - Alternatives to Detention of Asylum Seekers and Refugees", (April 2006), Accessed 15
July 2015, Available at http://www.unhcr.org/cgi-bin/texis/vtx/home/opendocPDFViewer.html?docid=4474140a2.

1639

UNHCR, "Legal and Protection Policy Research Series - Alternatives to Detention of Asylum Seekers and Refugees", (April 2006), Accessed 15
July 2015, Available at http://www.unhcr.org/cgi-bin/texis/vtx/home/opendocPDFViewer.html?docid=4474140a2.

1640

Human Rights First, "US Detention of Asylum Seekers: Seeking Protection, Finding Prison", (2009), page 3, Accessed 21 October 2015, Available
at https://www.humanrightsfirst.org/wp-content/uploads/pdf/090429-RP-hrf-asylum-detention-report.pdf.
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BENCHMARK 3 - ACCURATE AND TIMELY DECISIONS
are required to wear prison-like uniforms and are detained for sustained periods in
large rooms where as many as 100 detainees sleep and eat.

1641

There is no publicly available information on the legislative/policy time limit on the
detention of asylum seekers or the question of whether there is automatic oversight of
the decision to detain.
3.24

What are the entitlements attached to a positive
grant of asylum? What are the entitlements
attached to forms of subsidiary protection and

When asylum is granted, it means that the person is free to live and work legally in the
United States and will eventually have the opportunity to apply for lawful permanent
residence and citizenship.

humanitarian protection?
Asylum seekers are entitled to certain financial benefits. For the first seven years after
being granted asylum, asylum seekers are eligible for Social Security Income,
Medicaid, and Food Stamps, and a variety of other benefits and services. Eligibility for
many of these programmes may extend past the first seven years.
After having been granted asylum, an asylum seeker is eligible to apply to adjust their
status to legal permanent residence (known as a "green card”) with USCIS one year
after being granted asylum.

BENCHMARK 4 - ADEQUATE SUPPORT AND ACCOMMODATION
4.1

Is there any legislative or policy power/obligation

No.

on the state to provide publically funded
accommodation and financial support to people
making an asylum claim?
4.2

What are the eligibility criteria (if any) for accessing

N/A.

1641

Human Rights First, "US Detention of Asylum Seekers: Seeking Protection, Finding Prison", (2009), page 4, Accessed 21 October 2015, Available
at https://www.humanrightsfirst.org/wp-content/uploads/pdf/090429-RP-hrf-asylum-detention-report.pdf.
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BENCHMARK 4 - ADEQUATE SUPPORT AND ACCOMMODATION
asylum accommodation/financial support? (e.g.
merits of claim, means testing)
4.3

At which stages of the asylum process are people
eligible for asylum accommodation/financial

N/A.

support? (e.g. until an initial asylum decision is
made, when appealing the refusal of an initial
decision, when an appeal is refused, when a case
is reopened due to new information)
4.4

What proportion of people claiming asylum have
access to asylum accommodation/financial support
(i) until their initial decision (ii) until their asylum

N/A.

appeal (iii) when their asylum appeal has been
refused (iv)when their case has been reopened
due to new information?
4.5

How is it funded? Which body administers the
funds? What is its relationship to the body making

N/A.

asylum decisions? What is the budget for providing
asylum accommodation/financial support? Who
sets the rate of financial support provided? Is the
rate of financial support linked to inflation or
reviewed annually against other criteria?
4.6

Which organisation(s) provide asylum

A number of nongovernmental and state-funded shelters offer themselves as

accommodation/financial support?

accommodation addresses in applications for release on bond or parole. Though these
two means of release are legally separate, they are related in so far as both require a
fixed address and an element of reporting to the authorities.

1642

1642

UNHCR, "Legal and Protection Policy Research Series - Alternatives to Detention of Asylum Seekers and Refugees", (April 2006), Accessed 15
July 2015, Available at http://www.unhcr.org/cgi-bin/texis/vtx/home/opendocPDFViewer.html?docid=4474140a2.
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BENCHMARK 4 - ADEQUATE SUPPORT AND ACCOMMODATION
Examples include:

4.7

How is accommodation provided? (e.g. in a centre,
in the community, ‘no-choice’ dispersal, able to live
with contacts / community etc.) How much are

•

International Friendship House, Pennsylvania;

•

Freedom House, Detroit; and

•

Refugee Immigration Ministries, Boston.

While the whereabouts of individuals must be known at all times, accommodation may
be provided by nongovernmental and state-funded shelters or with contacts in the
1643
community.

people moved around?
4.8

How is financial support provided? (e.g. cash,
payment card, vouchers)

N/A.

4.9

Who monitors the quality of asylum

N/A.

accommodation/the provision of financial support?
How is the quality of asylum
accommodation/provision of financial support
monitored? Who is responsible for ensuring the
implementation of recommendations?
4.10

Is there a process for people who want to complain
about the asylum accommodation/financial support

N/A.

they have received? Which body administers it?
What is their relationship to the organisations
providing asylum accommodation/financial
support? How often is the complaints process
used? What is the outcome?
4.11

Do people have access to free healthcare during
their asylum claim? What are the criteria? Do

There is no legislative right to free healthcare for asylum seekers during their asylum
claim.

refused asylum seekers have access to free

1643

UNHCR, "Legal and Protection Policy Research Series - Alternatives to Detention of Asylum Seekers and Refugees", (April 2006), Accessed 15
July 2015, Available at http://www.unhcr.org/cgi-bin/texis/vtx/home/opendocPDFViewer.html?docid=4474140a2.
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BENCHMARK 4 - ADEQUATE SUPPORT AND ACCOMMODATION
healthcare while they remain in the country? Do

Those who are living in the United States or are seeking admission at a US port of

they have difficulty accessing healthcare?

entry when they apply for asylum are recommended to have a domestic medical exam
once they have been granted asylum status. When an asylum seeker applies for
adjustment of status, an I-693 medical examination (including vaccinations) by a civil
surgeon is required.

1644

Asylum seekers who are detained in immigration detention centres receive what many
regard as insufficient healthcare. There had been, as of 2009, ninety deaths of
detainees since ICE's establishment in 2003, including 13 suicides.
Human Rights First have also reported that a failure to use interpreters to communicate
with detainee asylum seekers during medical examinations has led to dangerous
misdiagnoses in certain instances. There are severe staffing shortages for healthcare
workers inside such immigration detention centres, estimated to be an 18% vacancy
1645
rate in 2009.
4.12

Are people allowed to work while they are claiming

An affirmative asylum applicant can apply for a work permit six months after applying

asylum? What are the criteria? When are people
given access to the labour market? Are they

for asylum.
To apply for employment authorisation, the eligible asylum seeker must
file a Form I-765, Application for Employment Authorisation.

1646

allowed to work in any job or to be self-employed?
In order to establish eligibility, the applicant needs to show they fit into one of the
categories, which include asylee/refugee with a pending application, As stated, an
asylum applicant (with a pending asylum application), who filed for asylum on or after 4
January 1995, must wait at least 150 days following the filling of your asylum claim

1644

Centre for Disease Control and Prevention, "Refugee Health Guidelines", (12 November 2013), Accessed 15 July 2015, Available at
http://www.cdc.gov/immigrantrefugeehealth/guidelines/refugee-guidelines.html.

1645

Human Rights First, "US Detention of Asylum Seekers: Seeking Protection, Finding Prison", (2009), Accessed 15 July 2015, Available at
https://www.humanrightsfirst.org/wp-content/uploads/pdf/090429-RP-hrf-asylum-detention-report.pdf.

1646

Political Asylum usa.com, "US Asylum Process", Accessed 15 July 2015, Available at http://www.politicalasylumusa.com/asylum-process/.
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BENCHMARK 4 - ADEQUATE SUPPORT AND ACCOMMODATION
before you are eligible to apply for an EAD.
There are no listed job restrictions.
4.13

Are there any restrictions to freedom of movement
for people claiming asylum?

Affirmative asylum applicants are usually free to move within the United States.
Defensive asylum applicants are in removal proceedings, and are usually held in
detention centres. According to a 2012 DHS report to Congress, U.S. ICE detained
1647
15,769 asylum applicants in FY 2010.

4.14

What provision is made for people who are refused

There is no such provision. Once an affirmative application for asylum has been

asylum accommodation/financial support? Is this
the same for families / singles etc.? What happens

rejected, asylum seekers are usually detained in removal proceedings.

to these people in practice?
4.15

What other kinds of advice/information are asylumseekers able to access if they have problems

A range of advice is offered on a pro bono basis by local, state, and national
organisations.

relating to, for example, health, mental health,
housing, education, children, being victims of

Please see examples at 1.6 above.

crime?

RELEVANT LEGISLATION
The Refugee Act 1980
Immigration and Nationality Act 1980

SCHEDULE A - NATIONAL NGOS AND INDEPENDENT CHARITIES PROVIDING ASYLUM ADVICE/INFORMATION
Human Rights First - http://www.humanrightsfirst.org/
Immigration Equality - http://www.immigrationequality.org/get-legal-help/our-legal-resources/asylum/applying-for-asylum/
1647

http://www.immigrationpolicy.org/just-facts/asylum-united-states.
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SCHEDULE A - NATIONAL NGOS AND INDEPENDENT CHARITIES PROVIDING ASYLUM ADVICE/INFORMATION
International Rescue Committee - http://www.rescue.org/
US Committee for Refugees and Immigrants - http://www.refugees.org/resources/for-lawyers/asylum-research/general-asylum-information.html
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APPENDIX
ASYLUM APPLICATION FIGURES
All Jurisfictions
Country

2013

2014

Made

Granted

Made

Granted

Australia

72,162

13,768

N/A

N/A

Belgium

N/A

N/A

17,213

6,472

Canada

N/A

N/A

13,600

N/A

Denmark

7,540

4,147*

N/A

N/A

Finland

3,283

1,182

3,651

1,325

France

51,488

11,385

59,025

14,564

Germany

126,705

N/A

202,834

44,127

Ireland

946

N/A

1,44

N/A

Japan

3,260

6

5,000

11

Netherlands

N/A

N/A

23,970

N/A

New Zealand

N/A

N/A

288

78

Norway

11,983

N/A

11,480

N/A

Sweden

54,259

N/A

81,301

31,220

Switzerland

19,440

N/A

23,765

14,123

United Kingdom

23,515

5,120*

25,771

11,600*

United States

88,400

25,199

N/A

N/A

*Initial decisions only
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Non-EU
Country

2013

2014

Made

Granted

Made

Granted

Australia

72,162

13,768

N/A

N/A

Canada

N/A

N/A

13,600

N/A

Japan

3,260

6

5,000

11

New Zealand

N/A

N/A

288

78

Norway

11,983

N/A

11,480

N/A

Switzerland

19,440

N/A

23,765

14,123

USA

88,400

25,199

N/A

N/A

EU

267,736

21,834

415,209

109,308
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EU
Country

2013

2014

Made

Granted

Made

Granted

Belgium

N/A

N/A

17,213

6,472

Denmark

7,540

4,147*

N/A

N/A

Finland

3,283

1,182

3,651

1,325

France

51,488

11,385

59,025

14,564

Germany

126,705

N/A

202,834

44,127

Ireland

946

N/A

1,444

N/A

Netherlands

N/A

N/A

23,970

N/A

Sweden

54,259

N/A

81,301

31,220

United Kingdom

23,515

5,120*

25,771

11,600*

EU totals

267,736

21,834

415,209

109,308

*Initial decisions only
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Non-EU/EU Comparison
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ADVICE
Can I obtain
publicly funded
advice and/or
information?

AUSTRALIA

CANADA

UNITED STATES

NEW ZEALAND

IRELAND

FRANCE

GERMANY

Yes - migration advice and help with applications is
available, subject to eligibility, under the Immigration
Advice and Application Assistance Scheme
("IAAAS").

Yes - on the whole there is an obligation to provide
funded advice, although there are exceptions and
each province has its own rules.

No - any advice is provided by independent, nongovernment agencies.

No - there is no legal obligation to provide publicly
funded advice. No publicly provided legal services.

No - there is no right to publicly funded advice and
information other than:
1. Legal advice outlined below; and
2. Limited information provided to asylum seekers
upon application.

Yes - the provision of information is codified by
article R-751-2 of Code of the Entry and Stay of
Foreigners and Asylum Law.

Yes - the initial reception centres hand out leaflets,
Yes - the Swedish Migration Agency must inform the
including the following:
applicants about the UNHCR and NGOs that provide
a) the rights and duties during the procedure and on services to asylum seekers. The SMA appoints and
the proceedings in general (available in around 60
pays for legal counsel.
languages);
b) the consequences of a withdrawal or (final)
rejection of an application;
c) the obligation to comply immediately with a referral
to the initial reception centre;
d) the obligation to comply with a decision to be
referred to another reception centre, including the
obligation to register with the authorities in case of
such a referral; and
e) the Dublin procedure or a special leaflet on the
Dublin procedure for unaccompanied minors.

The Refugee and Protection Unit produces
factsheets and videos to support quota refugees,
approved asylum seekers, and those approved under
the Refugee Family Support Category, who are
settling in New Zealand.

State services (Prefectures) provide information by
providing free guides. However, advice is only
provided by NGOs such as Forum régugiés-Cosi,
ANAFE, La Cimade, l'Ordre de Malte, France Terre
d'Asile.

SWEDEN

NETHERLANDS

DENMARK

NORWAY

FINLAND

BELGIUM

SWITZERLAND

JAPAN

UNITED KINGDOM

Yes - the Dutch Council for Refugees will inform
asylum seekers of the asylum procedure during the
'rest and preparation period.' Information is also
available from IND (who decide the claims) and
potentially from NGO's (e.g. Amnesty International
and the UNHCR). The NGO's can visit asylum
seekers in detention, but this is rare in practice.

Yes - the Danish Immigration Service ("DIS")
provides information, either directly, or indirectly
through the Citizen Service. The DRC provide advice
at any time in the process and can answer questions
about the asylum procedure and Danish legislation.

Yes - the police have an obligation to provide
guidance in cases where a foreign national claims
refugee status. They must inform them of their rights
and are obliged to assist the foreign national in
making contact with an independent organisation or a
lawyer if they want to. In practice, it is the NOAS that
normally informs asylum seekers about their rights
and obligations, after they have been moved to a
transit centre. Generally free legal advice is only
available for rejection of asylum applications. A
number of NGO's also provide asylum
advice/information.

Yes - information on access to the asylum
procedures and legal advice and legal aid systems is
provided for free online and in Refugee Advice
centres. Finland has a free asylum library with
access to resources as well as walk-in centres and a
free legal aid clinic. The Refugee Advice Centre,
Reception Centres and the Finish Immigration
Service also provide asylum advice/information.

Yes - the Aliens Office Procedure Royal Decree and
Article 14 of the Reception Act 2007 require that
asylum seekers are informed about the asylum
procedure through the distribution of an information
brochure. The brochure should be in a language that
the asylum seeker can reasonably understand.

The Swiss State Secretariat for Migration ("the
SEM") provide advice in the form of an explanatory
leaflet. Asylum seekers are given an information
leaflet about the application of the Dublin Regulation
after their request has been registered. when they file
the application, asylum seekers should be informed
of their rights and obligations in the asylum procedure
including any right to legal advice.

No - there is no obligation on the Japanese
government to provide publicly-funded advice and
information for refugee applicants.

Yes - the Home Office is required to provide
information on non-governmental organisations and
persons that provide legal assistance to asylum
applicants and which may be able to help or provide
information on available benefits and services.
information on the asylum process is also given in the
initial accommodation centres, both in person and by
video presentation.

Information is also available from FEDASIL, CGRS,
Belgian Refugee Council, Flemish Refugee Action,
Reference Point Migration-Integration, Ciré, ADDE,
JRS Belgium and Caritas International.

The Refugee Assistance Headquarters of the
Foundation for the Welfare and Education of Asian
People; the UNHCR and Japan Association for
Refugees provide advice/information services.
Some bar associations in Japan, in conjunction with
Apart from the SEM, the Test Centre provides
the UNHCR, also publicly provide legal advice and
applicants with a large amount of information and this information about the asylum system.
can be through a film about the procedure,
accompanied with a brochure with the content from
The Immigration Bureau of the Ministry of Justice
the film.
issues guidance as to the aprocedures to be followed
in order to be admitted as a Refugee; and the Forum
The Swiss Refugee Council (charitable organisation) for Refugees Japan also provide asylum
provide leaflets on the regular and airport procedure advice/information in some way on a voluntary basis.
in 20 different languages.

Caseworkers employed by the Home Office provide
limited asylum advice/information at an early stage in
the process. Refugee agencies provide help and
advice to asylum seekers.
Information and support can be sought from various
charities, the Asylum support, ARC appointments
customer centre, dedicated charity asylum helplines.

Local NGOs close to each of the five reception
centres also provide information.
Brochures and information about Switzerland and the
Dublin Regulation can be found on the website of the
Transnational Dublin Project (ERF project).

Am I eligible?

Eligible if:
• Disadvantaged financially by a specified cause;
• Non-citizen entering Australia on a valid visa;
• Health check and character requirements; and
• Not excluded on the grounds of relative strength of
visa claim.

How is it funded? By the Department of Immigration and Border
Protection (or applicant if they so wish)

Means testing is used. Each province has its own
family income threshold.

N/A

Centrally by the Government through the Immigration N/A
and Refugee Board.

Information freely available.

N/A

Anyone who requests refugee or subsidiary
protection may access this information.

There are no particular eligibility criteria. The Federal No eligibility criteria for accessing this
Office is obliged to provide the asylum seeker with
advice/information. It is available to all asylum
information in German and in the language of his/her seekers.
home country.

All asylum seekers are eligible.

Advice information funded by the government.

Limited advice information provided by:

The government.

The government.

The IND is a fully funded government organisaiton.
The Dutch Council for Refugees is not, but receives
funds from the Government, other organisations
(including the Dutch Postcode Lottery) and by
voluntary donations.

ACCESS TO
ADVICE AND
REPRESENTATIO
N
Is there legal
Yes - under the IAAAS, access to legal advice or
legal representation for help with the application and
representation?
At which stage of migration advice
my application is
it available to
me?

Generally yes - as responsibilities for assistance are
delegated to provinces, legal services varies. In
general there is legal aid available throughout
Canada with the following exceptions:
• Saskatchewan;
• Nova Scotia;
• Prince Edward Island;
• New Brunswick;
• Northwest Territories;
• Yukon; and
• Nunavut.

The SMA is funded by the Swedish government.

• The Office of the Refugees Application
Commissioner (state funded);
• Citizens Information (independent organisation);
• Irish Refugee Counsel (independent organisation);
and
• The Irish Immigrant Support Centre (independent
organisation).

A number of Charities also seek to provide
information and support through an organisation
called the Coalition of Service Providers.

Yes - an asylum seeker is entitled to bring a legal
representative to the interview (not publicly funded).
Form G-28 must be filled out if this is the case.

Yes - legal aid is available to employ a lawyer to be a Yes - legal aid advice is available in all civil areas of
representative in the process. However no funding is law which are not excluded. Asylum is not excluded.
available to employ an immigration advisor which
Organised by the Service for Asylum Seekers.
requires a fee.
An asylum seeker has the right to bring a legal
representative to proceedings before the Immigration Immediately available at the start of the process.
Court, again at no cost to the US Government.

No eligibility for accessing information, it can be
accessed at any time during the application process
(including before and after).

Foreign nationals have the right to free legal advice
without means testing in cases concerning rejection,
expulsion and revocation of a permit or residence
document. However, where free legal aid is provided
without means testing, full or partial recovery may be
demanded if the foreign national has the financial
capacity.
The DIS is government funded. The DRC is privately Applications for free legal advice are decided and
funded and receives donations from the Danish
administered by the Norwegian Ministry of Justice
Ministry of Foreign Affairs, the European
and Public Security.
Commission's Humanitarian Aid and Civil Protection
department and the UNHCR. It also receives funding
from the UN, other European countries and the US
State Department.

Information and advice is provided free of charge to
all. Legal aid is means tested at the appeal stage but
is always free for minors.

All asylum seekers are entitled to receive information. All asylum seekers are entitled to a preliminary
advisory meeting advice. Persons whose application
is examined under the accelerated procedure are
entitled to free advice on the asylum procedure as
awell as free legal representation from the beginning
of the procedure.

All asylum seekers are eligible.

The Refugee Advice Centre is funded by both the
state and by NGO's.

The CGRS is the independent administrative
authority which determines asylum applications.

RHQ is funded by the Ministry of Foreign Affairs, the Immigration advisers charge a fee for advice.
Agency for Cultural Affairs and the Ministry of Health.
Advice/information offered by asylum
JAR is covered by subsidies from the government
charities/refugee agencies is funded on a charitable
and international institutions as well as donations
basis.
from corporations and individuals.Advice/information
from some of the local bar associations is mainly
funded through association's funds collected from the
member lawyers.

Government

FEDASIL is a public interest organisation operating
under the Belgian Secretary of State for Asylum and
Migration.
The Aliens Office is the administration of the
government Minister for immigration.

Yes - asylum seekers may choose to be assisted by
a legal representative at first instance and during
their appeal.

None at the first instance (except at own expense),
obligatory at appeal.
Means-tested legal aid provided for appeals stage
representation, during the airport procedure and
during detention.

Yes - there is a right to public counsel, to which most
asylum seekers are entitled. Free legal assistance is
provided to the asylum seekers throughout the
regular procedure and at all appeal levels. However,
for Dublin Regulation cases and for manifestly
unfound applications normally no free legal
assistance is provided. Legal counsel are assigned
and designated by the SMA unless the asylum
applicant asks for a specific lawyer.

Yes - all asylum seekers are entitled to free legal
representation and are automatically appointed a
lawyer from the day of their application. Asylum
seekers may choose their own lawyer (in practice,
normally for subsequent applications) and the Legal
Aid Board ("LAB") will pay for this lawyer if they are
recognised by the LAB as an official asylum lawyer.

Yes - subject to certain income thresholds laid down
by the Minister of Justice from time to time, an
applicant is eligible to receive free legal aid but in
practice for cases involving refugees no means test
is applied. However in practice this is only available
on appeal.

No - most asylum seekers are not entitled to a lawyer
until appeal. If an application by the UDI is rejected, a
legal representative can help the asylum seeker
consider whether to appeal. This legal representative
will be appointed free of charge, and if the decision is
made to appeal they will be the asylum seeker's
representative for the duration of the appeal process.
If an unaccompanied minor (under 18) applies for
protection without being accompanied by their parent
they will be appointed a lawyer.

Yes - legal aid is provided by legal aid offices as well
as other law firms and attorneys which have listed
with the Reception Centres as providers of legal aid
services for asylum seekers. The provision of legal
aid for asylum seekers is part of the general national
legal aid system. Legal advice is available at all
stages of the process, except for the preparation of
the initial application.

Yes - asylum seekers are entitled to free legal advice The Swiss Federal Constitution enshrines the right
at all stages and in all types of procedure.
for free legal advice and assistance for those who do
not have sufficient means, unless their case has no
Article 23 Belgian constitution includes the right to
prospect of success. This applies to first instance
legal assistance, the Aliens Act guarantees free legal proceedings and appeals , cost of proceedings and
assistance to all asylum seekers and the Reception the cost of legal representation.
Act also guarantees asylum seekers efficient access
to legal aid during the first and second instance
procedure.

No - there is no state-sponsored free legal
assistance.
Legal counsel are not permitted to attend the initial
interview session conducted by the Immigration
Bureau with an applicant. They are however
permitted to attend the interview/hearing session
during the appeal stage of the refugee recognition
procedure.
Asylum seekers are also eligible for legal
representation at the judicial review process. The
provision of an attorney is not a legal right.

All asylum seekers are eligible.

Yes - asylum seekers have the right to legal
representation. However, legal representatives are
appointed privately by asylum seekers.
Legal aid is available, but it is now limited to:
asylum applications;
instances where foreign nationals have been
detained;
instances where foreign nationals are applying to
settle or stay in the UK because their relationship
has broken down because of domestic violence;
proceedings before the Special Immigreation
Appeals Commission; and
instances where foreign nationals have received a
Terrorism Prevention and Investigation Measure
notice.
Asylum services could qualify for legal aid if the legal
help covers work by a solicitor/caseworker prior to
any court/tribunal proceedings, controlled legal
representation and advocacy in proceedings for
appeals against the Home Office asylum decisions at
the First-Tier Tribunal and Upper Tribunal; and
Licensed work with regards to representation in the
higher courts.
Screening officers are able to make appointments for
asylum applicants with lawyers, if the applicant
wishes. Free legal assistance is limited to advising
the asylum seeker before and immediately after their
asylum interview.

Am I eligible to
access legal
advice /
representation?

Eligible if:
• Disadvantaged financially by a specified cause;
• Non-citizen entering Australia on a valid visa;
• Health check and character requirements; and
• Not excluded on the grounds of relative strength of
visa claim.

Different in each province. Ordinarily, application
must be valid and financial means tested.

Eligibility criteria vary depending on the nongovernmental agency providing the assistance.

Legal aid can be applied for on a means testing basis
for a representative. Individuals earning less than
$22,366 per annum are eligible. Applicants with a
spouse or one dependent child earning less than
$35,420 per annum are also eligible.
A fee must be paid to have the benefit of an
Immigration Advisor.

The applicant's income (less certain allowances)
must be less than €18,000 per annum.
Applications for legal advice are judged only on the
financial threshold. Applications for legal
representation are judged on their merits, the
application must also be "reasonably likely to to be
successful in the proceedings".

Teams at the reception centres may assist the
asylum seeker to write the application form, prepare
the interview at OPFRA or their hearing at the CNDA.
The team may also provide advice and support to find
a lawyer.

In court proceedings, where a party is not able to
cover the legal costs (full or in part or only in
installments) he/she shall receive legal aid upon
request if the intended prosecution or legal defence
has sufficient prospects of success and if it does not
appear to be manifestly not made in good faith.

Applicants not accommodated in a reception centre
are assisted in their paperwork in orientation
platforms which provide administrative, legal and
social support and can also handle requests for
housing and a postal address. They are managed by
NGOs.

Where the SMA determines the asylum application
A free of charge lawyer is automatically appointed by Asylum seekers are only entitled to legal
will be processed in Sweden, it will appoint a lawyer at the LAB for each asylum seeker, no merits test
representation from a lawyer appointed by the Court
its cost, unless it determines that the asylum
applies.
once their application to the DIS is refused and their
application is straightforward and the person is likely
case is heard before the Refugee Appeals Board.
to be granted a residence permit. In such cases, a
lawyer is not appointed. If a final negative decision,
which can't be appealed, is made the asylum seeker
will lose their entitlement to legal aid arranged by the
SMA.

Asylum seekers must submit an application for free
legal aid. This can be done for them by a lawyer, or
they can sybmit an application to the County
Governor where they live. The applicant must provide
a brief and complete account of the case.

The asylum seeker must either be resident in Finland,
or the procedure under which they require legal aid
must be one which will be heard in the Finnish courts.
There is no merits-based requirements for accessing
legal aid in Finland. Means testing is only applied at
the appeal stage, but legal aid paid by the state may
be claimed back in the following 15 years.

There are no means test for asylum seekers as they Yes, unless the case has no prospect of success.
are presumed to lack sufficient resources to pay for
legal representation. However, rarely, the bureau for
legal assistance can apply a preliminary merits test
before appointing a lawyer where the request is
manifestly unfounded and has no chance of success.

No state sponsored legal assistance is available, so
there is no issue of eligibility

Asylum seekers who have already met the eligibility
criteria to receive payments under any asylum or
accommodation support, automatically qualify for
legal aid on gross income level.

A lawyer is quasi-automatically appointed upon
request by an asylum seeker. However, in cases of
subsequent applications, there are reports of
lawyers requesting to be appointed.

Legal aid is available for appeals, subject to a means
test and, in England and Wales, a merits test, and
availability of a representative. The merits test is that
the case has a better then 50 per cent chance of
success or, if 50:50, the case is of overwhelming
importance to the individual.

Asylum seekers may also be assisted in the
constitution of their asylum application. They cannot
be assisted with the preparation for interview.
At appeal, asylum seekers continue to receive legal
assistance in reception centres. Asylum seekers not
in such centres can no longer be supported by
orientation platforms.

In Scotland there is no merits test for representing at
a First Tier Tribunal appeal. For an appeal to the
Upper Tribunal where the First Tier Tribunal has not
given permission to appeal, a lawyer in Scotland must
assess the merits of the case, and payment may be
disallowed if the Scottish Legal Aid Board takes a
different view

In practice, asylum seekers may also apply for "legal
aid", with costs borne by the French State, upon
certain conditions.

ASYLUM
PROCESS AND
DECISIONS
How do I lodge a
claim?

By completing an application form and then delivering
it to a Department of Immigration and Border
Protection office in person or by post. Application
may be lodged by a third party on an applicant's
behalf.

There are two ways to apply for refugee status when
a person is in Canada:

Asylum seekers must either be physically present in
the U.S. or seeking entry at a port.

1. At port of entry - an officer will decide on an initial
interview if a claim meets eligibility criteria. If claim is
eligible, a hearing date will be provided and 15 days
will be allowed to complete all forms.

Applicants in the U.S. can make an "affirmative"
application for asylum by filing an I-589 form by mail
with the Department of Homeland Security, following
which they will be interviewed by an officer at an
Asylum Office.The officer will either grant the
2. At a Citizenship and Immigration Canada office. All application or refer the applicant to the Immigration
forms must be completed before visiting the office. If court for their case to be determined by a judge.
eligible and applicant meets medical and security
criteria, a hearing date will be set.
If the applicant has been placed in immigration
proceedings before filing an application, the I-589
should be filed directly with the judge ("defensive
application").

Refugee and protection claims may be made in
person or in writing to the Refugee Status Branch.
Claims may be made by signaling an intention to
claim to a delegate of the Ministry of Business,
Innovation and Employment including an immigration
officer, a refugee and protection officer, a customs
officer or a police constable.

Application lodged at the Office of the Refugees
Application Commissioner.
At interview the application form is completedand
interview taken by an authorised officer. A long
questionnaire is then given to the applicant to be
returned by a specified date.

A Confirmation of Claim to Refugee and Protection
Status in New Zealand form will need to be
completed.

An asylum application may be lodged either on the
territory once an asylum seeker has already entered
the country, at the border or from an administrative
detention centre.

Eligible if income (or combined income if they have a
partner) is not more than £2,657 a month before tax
and their savings (or combined savings if they have a
partner) is not more than £8,000 .

1. At the border, asylum seekers must apply for
asylum at the border. failure to do so will lead to
apprehension by the police.
2. Initial reception facility, first in person and then by
application form.

Asylum should be claimed as soon as possible on
arrival in Sweden. When the person reaches the
borders of Sweden they can state they wish to claim
asylum. They will then be taken to one of the SMA's
application centres.

To lodge an application on the territory a person
presents themselves to the local Prefecture to obtain
a temporary residence permit on asylum grounds and 3. Written applications only permitted in exceptional
has to complete their application form (in French) and cases (not yet 16, in prison, valid visa of more than 6
send it to OFPRA within 21 calendar days
months).

Expressing the wish to apply for asylum does not
directly imply the request for asylum has been
officially lodged:
• The asylum seeker has to lodge the application
using a form offered to them by the Dutch authorities,
which is signed at the beginning of the rest and
preparation period

4. Airport procedure, in person, entry can be refused
if application is "manifestly unfounded".

Applications can only be made in person and in
Denmark itself (or at the border). A person can apply
for asylum irrespective of whether they have a
residence permit.
A person can request asylum:
• in person at a police station;
• in person at the reception centre at Sandholm
Accommodation Centre (National Aliens Centre); or
• in writing, to either of the above, however if an
asylum seeker applies for asylum in writing, they will
be asked to appear at a police station or at Sandholm
where they will be registered. There are no specific
requirements to the wording of a written request, but it
must state the identity of the person applying and
their place of residence.

A person seeking to apply for protection must go to
the police and will then be sent to the National Police
Immigration Service in Oslo. They must then submit a
protection application to the National Police
Immigration Service, which will be registered for the
police.

The individual must be in Finland and apply to either
the Finnish Border Guard or police. This can be done
by simply presenting themselves and notifying the
person of their claim. They will then be guided through
the procedure.

By applying for asylum at the Immigration Office in
Brussels, which registers the application. Upon
registration, the applicant submits all the relevant
documents he has with him in order to confirm his
identity. This must be done as soon as possible and
within 8 working days after arriving in Belgium.
There are two other ways a claim for asylum may be
lodged:

Asylum seekers can file for asylum at a border
Applications can be made to an office of the
control point at a Swiss airport, on entry at an open
Immigration Bureau, which are sub-divided across
border crossing or at a federal reception and
the regions.
processing centre. The application can take any form
and just needs to be a 'statement indicating that they
are seeking protection in Switzerland from
persecution elsewhere.'

Asylum claims should be made to an immigration
officer as soon as an asylum seeker arrives in the
UK- usually at the border.
If a person has passed through immigration control
and is inside the UK, he or she must claim asylum at
the Asylum Screening Unit in Croydon.

The application must be managed in Switzerland.

1. With the border police, if the foreign national has
been stopped at the border (the foreign national must
file an application as soon as possible after arrival);
or
2. With the director of the prison or closed reception
centre after the foreign national was arrested or
detained (the foreign national must file an application
as soon as possible and within 8 working days after
the start of his detention).

Do I have to pay a Yes- the visa application fee. Payable by credit card, No.
bank cheque or money order.
fee?
No fee if applicant is in immigration detention in AUS,
applying for a Protection Visa.
Fees adjusted every two years. Currently AUD1,604
for applications lodged with the Migration Review
Tribunal, reduced to AUD802 if severe financial
hardship.

There is no fee for filing a Form I-589 application for
asylum

Will my claim be
heard?

There is no right to asylum in the United States;
Yes - all claims are heard.
however, if an applicant is eligible, they have a
procedural right to have the Attorney General make a
discretionary determination as to whether the
applicant should be admitted into the United States as
an asylum seeker.

Yes - provided:
• Fee paid;
• Valid application (form correctly filled and lodged);
and
• Applicant is not an unauthorised maritime arrival
who is an unlawful non-citizen of Australia.

Yes - provided the applicant passes a medical
examination and security check.

No fee for application or appeal.

No fee for application or appeal.

No fee for asylum claim.

No fee for application or appeal.

Appeals involve costs such as legal representation (if
not covered by legal aid), postage and reprographic
costs.

The fee for filing an asylum appeal is $110.

No fee for either lodging a claim or making an appeal. No fee for either lodging a claim or making an appeal. No fee for claiming temporary asylum but there is a
fee for permanent residence of around 732 euros, a
fee of 108 euros for all appeals and a fee of 108
euros for the re-opening of all cases.

No - the King may provide that a fee shall be charged No fee for lodging an asylum claim or making an
for processing applications under the Immigration Act appeal.
except for asylum applications.

No.

No fee for lodging a claim, but there is an advance
payment mechanism when an appeal is considered
as prima facie without merit.

No.

No. However, there is a fee for an asylum appeal to
the First Tier Tribunal ( this will not be payable if the
appellant is receiving asulum support, legal aid or
council services).

If the asylum seeker cannot pay, they should
complete a Fee Waiver Reguest Form EOIR-26A
and attach it to the appeal.
Yes - all claims are heard.

Yes - on provision of an address.

Yes - in general asylum claims lodged are heard,
There are no admissibility procedures in Sweden.
there are no admissibility procedures unless another
state is responsible for processing an asylum
application.An application is “to be disregarded” if the
return to “another third country” is possible where “it
is obvious” that an applicant has already been safe
from political persecution.

Yes - but the asylum seeker must have a personal
interview.

Yes - if the claim is found to be groundless after the
first interview the case will be taken no further.
Claims won't be heard in Denmark if there is another
immigration authority that has already registered a
person as an applicant. They must hear the case
instead.

No information found regarding this point, but
assumed from research conducted that all asylum
claims are heard, except for when an asylum seeker
commits a crime and is deemed to no longer require
protection.

An application can be left unprocessed if:
• the applicant has arrived from a safe country of
asylum where he or she could have been granted
asylum or a residence permit based on the need for
protection, and where he or she can be returned; or
• the applicant can be sent on to another country that
is responsible for the processing of the asylum
application. There is the potential to appeal this.

Yes - provided Belgium is responsible for considering Yes - but the SEM can dismiss the application without Yes - all filed refugee applications are reviewed and
the application under the Dublin procedure.
examining the substance of the case if they make an heard by the Immigration Bureau.
inadmissibility decision.
The CGRS can decide not to consider a new
application from the same applicant where the 'new'
element is not justified.

Yes - all asylum applications will be determined by the
Secretary of State in accordance with the Geneva
Convention.

In 2013, cases had a median processing time of 25
working days from the date of application.

The average length for OFPRA to make a decision
was 195 days in 2014 (average for all types of
procedures).

The average length of standard asylum applications
is 5-7 months.

Under the default regular procedure:
• Generally it will be 8 days after the end of the rest
period before a decision is reached;
• Exceptionally, this can be extended by a further 6
days, up to a maximum of 2 weeks after the end of
the rest period;
More complex cases:
• May be referred to the extended asylum procedure
which can take 6 months (extendable to a year) to
decide.

Applicants will not hear from the DIS until after the
decision has been made, unless the DIS cannot
process the application within 30 days. If so, the
applicant will receive a letter explaining what has
happened and giving them further information,
including the right ot reside in Denmark whilst the
application is being processed.

Processing times vary greatly depending on the
nationality of the asylum seeker. Some asylum
seekers receive their decision shortly after the
interview, whilst others have to wait several months.
After the asylum interview is over, the interviewer will
tell the asylum seeker how long it is likely to take to
receive an answer to their application.

On average it takes 174 days (after the initial 6
months waiting period between application and
interview) to process an initial asylum claim, or 63
days in respect of an expedited procedure.

Different figures, but it is between 3-6 months on
average. However, in 2009, for 1 in 3 asylum
seekers, the decision took longer than 6 months.

The target timeframe indicated in the Immigration
Rules and Government guidance is 6 months,
although this can be prolonged in complicated cases.

Applicant must either be in U.S. or seeking entry at a
port.
If in removal proceedings before a judge, the
individual may apply for asylum with the judge.
If in the U.S. but not in removal proceedings, the
individual may apply for asylum with the Citizenship
and Immigration Services.
How long will I
have to wait
between lodging
a claim and
receiving a
decision?

The Australian government set a target of 90 days

No specific figures. One report suggests 9 months
on average.

In practice, the median number of days taken to
decide a primary case was 248 days in 2013-14.

Within 180 days. If pending for 150 days, applicant
eligible to apply for an employment authorisation
document.

20 weeks

In practice, some applicants under the accelerated
procedure wait for months before receiving a
decision.

It varies. In 2014 the average time for handling
decisions at first instance was 142 days. If an asylum
case is determined to be a manifestly unfounded
Airport procedure
application a decision can immediately be made
If the application is denied as “manifestly unfounded,” refusing entry and removing the person from
the individual has three days to seek injunctive relief Sweden.
in an Administrative Court. The Administrative Court
may grant a further 4 days for the presentation of
grounds, upon application. If injunctive relief has been
requested, the Administrative Court has 14 days to
decide. Consequently, the airport procedure will end
in 19 days.

5 working days for inadmissibility decisions
10 working days for all other decisions.
Dublin inadmissibility decisions can take up to 53
days on average.

The average processing period in 2014 was
approximately 7 months from the filing of the
application until the return of the decision of the first
instance.
The average case processing period for the appeal
process in 2014 was 29.4 months.

Accelerated procedures
Accelerated procedures were introduced for Syrian
nationals and members of ethnic minorities
(Christians and Yazidi) from Iraq. Applicants from
these groups can now omit the interview and be
granted refugee status on the basis of a
questionnaire. The aim is to finish the asylum
procedure within eleven days.

If I appeal a
decision, how
long will I have to
wait between an
initial decision is
refused and
receiving a
decision on my
appeal?

Cases are allocated according to priority and date of The Refugee Appeal Division aims to have mae a
lodgement. Appeals should be lodged as soon as
decision within 90 days.
possible, and within 90 days.
Average processing time for Protection Visa appeals
in 2014 is 165 days.
Average processing time for Protection Visa appeals
in 2015 is 316 days.
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No definitive statistics. Several months in practice.

No set time, no readily available statistics.

In 2013, the median length of time taken by the RAT The average length of the appeal procedure at the
to process and complete substantive 15 day appeals CNDA was 8 months and 26 days at the end of
was approximately 18 weeks, accelerated appeals
December 2013.
was approximately 12 weeks and Dublin appeals was
approximately 10 weeks.

Average processing time for the appeal body to make Usually a decision by the Migration Court will be
4 weeks. If the court does not decide within 4 weeks The entire process is allocated to take 3 months and
a decision is 10.5 months.
handed down within a few weeks of the hearing of the on either the provisional measure or the appeal
7 months respectively, inclusive of appeal time.
appeal.
(often decided simultaneously by the same judge) the
asylum seeker must apply for an urgent provisional
measure to ascertain the right to accommodation and
reception facilities.

Within 4 months of the UDI receiving an appeal, they There is no time limit, and there are no readily
will either reverse the decision and grant the asylum available statistics on how long this is.
seeker a permit or send the case to the UNE for
consideration of the appeal. In cases concerning
individual decisions, the UDI shall give a provisional
reply if an application cannot be answered within one
month of its being received.

Average processing time for an appeal against
negative decision is 101 days.

Average length of appeal procedure between 2008
and 2010 was 524 days. For Dublin inadmissibility
decisions there is an average of 54 days as well as
89 days for all other inadmissibility decisions.
In 50% of the cases in which an appeal is made, the
procedure from the registration of the application to a
final decision ( after the appeal to the Federal
Administrative Court) takes more than one year.

There is no specific figure, but the average appeal
Within four weeks of the hearing. However, between
processing time for the past 5 years ( 2010 - first half April and June 2014 75% of appeals were completed
of 2015) has been between 19.9 months to 29.1
within 15 weeks.
months.

What forms of
protection are
available to me?

AUSTRALIA
A Protection Visa allows the successful applicant to
permanently live and work in Australia.
Non-citizen in Australia that applies for a Protection
Visa acquires a Bridging Visa, allowing lawful status
until application is decided. conditions of a Bridging
Visa include providing the authorities with a living
address, reporting on a regular basis and a
prohibition on working.

CANADA
UNITED STATES
If an applicant is either a "Convention Refugee" or a Forms of protection offered by the USCIS are:
"Person in Need of Protection", permanent residence • Refuge;
in Canada will be permitted.
• Asylum;
• Battered Spouse, Children & Parents;
• Temporary Protected Status;
• Deferred Enforced Departure;
• Consideration of Deferred Action for Childhood
Arrivals ("DACA"); and
Special Immigrant Juveniles ("SIJ") Status.

A refugee visa for offshore applicants enables the
person to stay indefinitely in Australia and to propose
or sponsors family members for permanent
residence.

NEW ZEALAND
There are two forms of protection:

IRELAND
An applicant could potentially be offered (a) asylum,
(b) subsidiary protection or (c) protection under the
1. Recognition as a Refugee (according to the
Dublin III regulation.
Refugee Convention definition); and
2. Recognition as a Protected Person (according to
the Convention Against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment, and
the International Covenant on Civil and Political
Rights).

FRANCE
There are 3 forms of protection:
• Refugee Status;
• Subsidiary Protection; and
• Stateless Person status.

GERMANY
With every application the following is requested
based on the Asylum Procedure Act:
• International protection;
• Refugee protection;
• Subsidiary protection; and
• Entitlement to political asylum.

SWEDEN
The protection grounds are i) subsidiary protection;
and ii) person otherwise in need of protection.

NETHERLANDS
There is only one asylum status in the Netherlands
but there are two different grounds on which it may be
issued:
• Refugee status
• Subsidiary protection - due to e.g. traumatic
experiences in the country of origin. Due to these
experiences it is not reasonable to require that the
asylum seeker returns to their country of origin.

DENMARK
If applicant is granted "Convention Status" or
"Protected Status" a residence permit is normally
granted for five years. If an applicant is granted
"Temporary Protected Status" a residence permit is
granted for one year, which can be extended to two
years.

NORWAY
If applicant is granted a residence permit on
humanitarian grounds, they are generally granted
temporary residence permits for a minimum of 1 year
and a maximum of 3 years.[DN:Referred to glossary,
where no other grounds seem to be listed.]

FINLAND
If an applicant is granted i) asylum, or refugee
status; ii) subsidiary protection; or iiii) humanitarian
protection they will be able to obtain a residence
permit but only a successful application for asylum or
admission under the refugee quota will result in
"refugee status" and the relevant international legal
protections and rights that are attached to this status.

BELGIUM
Refugee status is granted to those who meet the
condition of Art. 1 of the Refugee Convention: this
offers protection to those that are persecuted for
reasons such as race, religion, nationality etc
Subsidiary protection status is granted to an asylum
seeker who does not qualify as a refugee but would
face a real risk of suffering serious harm if returned
to his or her country

SWITZERLAND
Types of Protection
• Asylum
• Temporary protection: protection provided to
persons in need of protection during a period of
serious general danger, in particular during a war or
civil war as well as in situations of general violence.

JAPAN
An asylum seeker can either be granted refugee
status or permission to stay on Humanitarian
Grounds.

UNITED KINGDOM
Yes, a person will be granted humanitarian protection
in the United Kingdom if the Secretary of State is
satisfied that:

A person may be granted permission to stay on
humanitarian grounds even if their application for
refugee status is rejected.

he/she is in the United Kingdom or has arrived at a
port of entry in the United Kingdom;
he/she does not qualify as a refugee as defined in
regulation 2 of The Refugee or Person in Need of
International Protection (Qualification) Regulations
2006;

If you are recognised as a refugee or protected
person, you are allowed to stay in New Zealand. If
you are not recognised as a refugee or protected
person, you have to leave New Zealand.

substantial grounds have been shown for believing
that the person concerned, if he/she returned to the
country of return, would face a real risk of suffering
serious harm and is unable, or, owing to such risk,
unwilling to avail himself/herself of the protection of
that country; and
he/she is not excluded from a grant of humanitarian
protection.
'Discretionary leave to remain' is given where the
applicant does not meet the requirements of the
Immigration Rules but there are exceptional and
compassionate individual circumstances that justify
an applicant temporarily remaining in the UK.

Should I fear
deportation?

No - not whilst the application has been lodged but
not yet determined, unless the annual quota has
already expired.

No - every eligible refugee applicant will receive a
hearing.

No - affirmative applicants are free to live in the U.S.
pending completion, defensive applicants are
detained in the U.S. pending completion of their
application.

No - people cannot be deported whilst their
application is being processed.

No - unless the applicant’s case is to be dealt with in
accordance with the Dublin III Regulation.

No - asylum seekers cannot be removed as long as
their request is being decided.
On appeal, only applicants subject to an accelerated
procedure can be removed from the country whilst
their application is being decided.

No - 1. To a person seeking asylum, residence is
allowed for the duration and purpose of asylum
procedures.
2. Removal to safe third states is allowed if people
arrive at the border without the necessary
documentation for legal entry.

No - for general applications. For manifestly
unfounded applications there is an accelerated
process which allows the SMA to issue an order
which will require immediate expulision of the asylum
seeker from Sweden (they are not allowed to stay to
appeal the decision). Such a decision is made within
3 months after the asylum claim.

3. See airport procedure.

Can I expect to be
detained at some
point during the
process? Where
would I be
detained?

Yes - Australia has a mandatory immigration
detention system for all non-citizens who arrive in
Australia without a valid visa.
Asylum seekers arriving unauthorised by boat will be
detained in a third country.

No - unless it is deemed necessary:
• To establish a person's identity (especially
undocumented persons);
• If there is a flight risk; or
• If there is a danger to the public.

Yes - an individual arriving at a port of entry without
valid documents is placed in expedited removal
proceedings. If they express fear of persecution or a
desire to apply for asylum they must be detained
pending a first interview to see if the claim is credible.

It is seen as an action of last resort.

Those convicted of crimes or suspected of being
terrorists will be detained.
In 2009 442, 941 immigrants were detained.
Asylum seekers who are held in detention will be
detained at facilities operated by Immigration and
Customs Enforcement, a department of the
Department of Homeland Security.

Yes - asylum seekers can be detained in either a low
security immigration facility or at a corrections
facility.
A foreign national can be detained they are:
1. Denied entry at an airport and awaiting
deportation;
2. Inadequate identification documents;
3. A threat/risk to security;
4. Breached residence and reporting requirements;
5. In possession of a false, fraudulent or expired
visa; or
6. Part of a mass arrival needing detention to
effectively manage the processing of the group.

Yes - asylum seekers can be detained in Ireland if it
is suspected that they:
1. Pose a threat to national security or public policy;
2. Have committed a serious non-political crime
outside Ireland;
3. Have not made reasonable efforts to establish
identity;
4. Intend to avoid removal from Ireland, in the event
of their application being transferred to a Dublin III
Regulation or being unsuccessful;
5. Intend to leave Ireland and enter another state
without lawful authority; or
6. Without reasonable cause, have destroyed identity
or travel documents or are in possession of forged
identity documents.

Yes - it is possible. Persons are placed in
administrative detention centres only for the purpose
of removal. However, the persons who claim asylum
during their period of administrative detention are not
automatically freed (almost never) as a result of this
request. They remain in administrative detention
during the examination of their claim. These cases
are mostly examined through an accelerated
procedure

No - unless application has been rejected at first
instance, detained for other crime or in detention
pending deportation.
A foreigner shall be placed in detention pending
deportation if:
1. they entered the territory unlawfully,
2. A deportation order has been issued but is not
immediately enforceable;
3. the period allowed for departure has expired and
the foreigner has changed his or her place of
residence without notifying the authority of an
address;
4. he or she has failed to appear at the location
stipulated by the authority on a date fixed for
deportation, for reasons for which he or she is
responsible;
5. he or she has evaded deportation; or
6. a well-founded suspicion exists that he or she
intends to evade deportation.

Yes - asylum seekers may be detained if:
(i) they have unclear ID or their identification cannot
be confirmed (2 months);
(ii) the right of the detainee to be released into the
community is being investigated (particularly used
where there may be a threat to national security, 2
months, with the possibility of extending this to a
maximum of 4 months). Further extension may be
possible if they are moved to the identification
category; or
iii) if the person, in all probability, will soon be
deported or it is expected that they will go into hiding if
released.
However, in practice relatively few asylum seekers
are placed into detention.

No - • Asylum seekers cannot be removed while their
initial application is being heard or for 4 weeks
following a negative decision.
• Following the regular process, during the appeal
stage, an applicant may be expelled before the
verdict is delivered on the appeal unless their lawyer
(or the asylum seeker) requests a provisional
measure to suspend removal pending the appeal.
This must be made within 24 hours of the
application's rejection.
• This is not a problem in the extended procedure
under which an appeal has a suspensive effect.

No - asylum seekers have the right to remain for as
long as their application is being processed by the
DIS or the Appeals Board. An exception to this is an
application for a humaniarian residence permit. This
grants no right to stay in the coutnry while the Ministry
is processing the case and this is only granted in
special circumstances. This will be granted for a
limited period of time, but will allow a person to stay
for that period of time even if their application is
refused for the limited period that the permit lasts for.

No - it does not appear that people can be removed
while their asylum claim is being considered.
However, the UDI notes that if an asylum seeker
commits a crime and does not need protection, they
will process and reject an asylum application within a
short space of time. It is unclear what the position is if
someone commits a crime but does not need
protection.

Yes - some asylum seekers are detained during the
asylum process. Other than the Schengen Border
Code listed cases, the detention criteria are:
a. Does not possess a valid document to cross the
border, or does possess a document to cross the
border but lacks the necessary visa;
b. Is a danger to the public order or national security;
c. Does not possess sufficient means to cover the
expenses of a stay in the Netherlands as well as
travel expenses to a place outside the Netherlands
where their access is guaranteed; or
d. Does not fulfil the requirements set by a general
policy measure.

Yes - an asylum seeker can be detained for various
reasons:
• they can be asked to report to the police station at
certain times (e.g. daily/weekly)
• they can be detained if they are being treated in the
expedited version of the manifestly unfounded
procedure
• the police also have a right to detain asylum
seekers who have received a final and conclusive
rejection of their asylum application.

Yes - once an asylum seeker has been to the NPIS
Yes - an asylum seeker may be detained where their
and is registered, they are taken to a transit
identity and travel route cannot be ascertained.
reception centre. Asylum seekers stay at the transit Asylum seekers may also be detained after a
centre until they are moved to an ordinary asylum
negative decision until they are deported.
reception centre. Any foreigner may also be
administratively detained in a number of situations
including: where there are doubts about his or her
identity, for the purpose of deportation where there is
a risk of absconding, for national security reasons
and for crime prevention.

No - asylum seekers cannot be removed during the
period prior to the initial decision but following a
rejected decision the expulsion can be executed after
8 days (of which 5 days have to be working days)
from the notification. An appeal may be made to the
Helsinki Administrative Court to suspend the
expulsion, if an appeal is made the Court must make
the interim decision within the same 8 days' time limit.

No - asylum seekers are entitled to reception in
No - any person who applies for asylum in
Belgium until their application is decided. Moreover,
Switzerland may stay in Switzerland until the
during the appeal process, if the Council for Alien
conclusion of the procedure.
Law Litigation (CALL) refuse the appeal, the asylum
seeker can submit a cessation appeal with the
Council of State. The asylum seeker can be removed
during this appeal.

No - if an applicant is granted permission for
provisional stay while his/her refugee status
application is being considered, then deportation
procedures are suspended and the individual will not
be deported whilst the refugee recognition process
is on-going.

No - asylum seekers are protected from removal
once they have made an asylum claim and are
waiting for a decision.

Judgment on permission for provisional stay is given
based on documents submitted by an applicant for
refugee recognition.

Yes - if an asylum seeker does not possess the
necessary entry documents and submit an
application at the border;

Yes - but detention during the asylum procedure is
Yes - if an applicant applies for refugee status while
normally only carried out at the airports of Zurich and not holding a valid residency status, he/she may be
Geneva and for some Dublin cases. It seems to be
subject to detention after the rejection of the refugee
rarely applied outside of these procedures.
application.

if the asylum seeker is to be returned, but for a time
strictly necessary to enable the return;

The maximum period for detention is six months and
may be extended up to 18 months. For children
if their application is refused and detention is deemed between 15 and 18, the maximum period of detention
necessary to guarantee expulsion;
is 6 months and may be extended up to 12 months.
if the asylum seeker has unlawfully entered Belgian
territory ( where this is necessary for the publix order
and the security of the country) or lawfully entered
Belgian territory but his/her stay has become unlawful
at the time of the submission of the asylum
application; and

Yes - the UK Government website provides that
applicants may be detained after their screening
interview at an immigration removal centre while they
wait for a decision on their application. they can also
be detained and removed if it decided that another
country is responsible for offering them asylum.
Home Office guidance to staff states that detention is
usually appropriate for identity/security verification or
if it is believed that the applicant may refuse to cooperate or abscond, but also to effect removal.

In practice, asylum seekers are regularly detained
together with other third country nationals in prisons
or pre-trial detention facilities as there is only one
detention centre that is designed for administrative
detention only.

in certain circumstances during the time necessary
for the determination of the state responsible for
examining an application for asylum.
Families with children should not be detained, but they
may be detained in specifically adapted places and
for the shortest period. detention of families with
minor children is possible, but detention of
unaccompanied children is prohibited by law.

Who is
responsible for
administering the
asylum process
and for deciding
my claim and/or
appeal?

The Department of Immigration and Border
The IRB is responsible for the asylum process.
Protection is responsible for the asylum process and
deciding an asylum claim.
The Refugee Protection Division administers the
hearings.
The Migration Review Tribunal (for general visas)
and the Refugee Review Tribunal (for Protection
The Refugee Appeal Division hears appeals.
Visas) are responsible for asylum appeals.

SUPPORT
THROUGHOUT
THE PROCESS
How do I know
The Asylum Seeker Assistance Scheme provides
that I'll get a roof limited financial assistance, health care and other
over my head and services to eligible Protection Visa applicants.
financial
support?

Resettlement assistance is provided by the
government to Convention Refugees Abroad.
Refugees claiming protection from inside Canada
are not eligible.

US Citizenship and Immigration Services ("USCIS")
which is a subsidiary of the Department for
Homeland Security formally administers the asylum
process.

The Refugee Branch of Immigration New Zealand,
The Irish Naturalisation and Immigration Service is
The Prefectures are responsible for administering
known as the Refugee Status Branch administers the responsible for the administrative functions of the
the initial application on the territory. The French
asylum process.
Department of Justice and Equality regarding asylum. office for the Protection of Refugees and Stateless
People administers the asylum process and is the
Asylum claims are determined by the Refugee Status The Office of the Refugees Application
administrative authority responsible for refugee
The Executive Office for Immigration Review (a
Branch.
Commissioner considers refugee applications.
applications.
government office) is responsible for the Immigration Appeals are determined by the Immigration and
The Refugee Appeals Tribunal considers appeals.
Courts and the Board of Immigration Appeals are
Protection Tribunal.
The Minister will make a final decision based on the
The National Court of Asylum is the Administrative
responsible for appeals.
recommendation of the ORAC/RAT.
Court handling the first instance appeals.

The Federal Office for Migration and Refugees
(Bundesamt für Migration und Flüchtlinge) which
operates under the Federal Ministry of the Interior is
responsible for administering the asylum process.

Not provided by the U.S. government

Asylum-seekers receive what they need for their day- Asylum seekers are, under law, required to be
to-day life. This is regulated by the Asylum Seekers’ provided with publicly funded accommodation and
Benefits Act, under which the following benefits are
financial support (includes lodging, housing
available:
allowance, daily allowance and special allowance).
• basic provision of food, accommodation, heating,
clothing, healthcare and toiletries, household
consumer goods and consumables;
• pocket money for personal daily needs;
• benefits in the event of illness, pregnancy and birth;
and
• additional benefits in special circumstances,
depending on the individual case.

The regime of reception conditions for asylum
seekers is in a number of legislative instruments, of
which the Central Agency Act for the Reception of
Asylum Seekers is the most important. The 2005
Regulation on Benefits for Asylum Seekers defines
who is entitled to reception conditions and who is
exempt.

The living expenses of asylum seekers residing in
Denmark are normally covered by the DIS (unless
they are married to a person legally residing in
Denmark, in which case their spouse is required to
support them).

Asylum seekers will be offerred accommodation (and
those whose applications have been rejected may be
offered accommodation pending their exit). Asylum
seekers receive financial allowances from the
government.

Asylum seekers will be offered accommodation in
Reception Centres, or an increased level of financial
support if they choose to live in private
accommodation. They will also be provided with
medical assistance for potential health problems they
may face.

Different forms of accommodation exist including:
accommodation in reception centres, and
accommodation in emergency schemes (hotel
rooms, flats or collective emergency facilities). There
After initial interview the applicant will be dispersed to are also two ‘transit’ centres which house asylum
one of 34 accommodation centres across Ireland.
seekers temporarily and refer them to the national
reception scheme. Asylum seekers do not have a
Unaccompanied children should be in either a
choice of the type of accommodation.
residential home or supported lodging/foster care
setting until at least their 18th birthday.

Asylum seekers are normally required by law “to live
for a period of up to six weeks, but no longer than
three months, in the reception centre responsible for
receiving them”. They will then be placed elsewhere
within the same state. In special cases, for example
in cases of family reunification, asylum seekers may
also be assigned to a different reception centre at
their own request.

Accommodation is provided in centres based on the
circumstances of their arrival. People are moved
around procedurally but there is no known practice of
moving asylum seekers from one centre to another,
unless a centre closes.

Accomodation is typically provided in accommodation
centres, where asylum seekers are required to make
contracts with the centre outlining tasks in the centre
they will perform. Some asylum seekers may be
granted an application to stay in an independent
residence affiliated with a centre, but this is normally
reserved for those with health/personal problems or
that have children. Asylum seeker can apply to live in
self-financed residence but must meet certain
criteria and be able to financially support themselves
and their family.

Various types of accommodation are available
including:
• Decentralised reception - residents are placed in
ordinary apartments or houses;
• Centralised reception - where many asylum seekers
live in one particular place/area;
• Reinforced reception centres - most commonly
used for asylum seekers with mental health problems,
or for those who are under medication and require
outpatient treatment.

Accommodation in reception centres is free unless
Reception is procided at 'open' reception centres.
the asylum seeker is in receipt of a sufficient income After four months in a reception centre, asylum
in which case they will be required to contribute to the seekers may apply to be transferred to individual
cost of their accommodation. Asylum seekers may
housing.
also live in the community but they must pay for this
themselves and no support is given with the cost of
moving out of the centre.

Asylum seekers receive a weekly allowance of
EUR19.10 per adult and EUR9.60 per child and is
paid in cash.

Asylum seekers primarily receive benefits in kind to
If granted a daily allowance from the SMA, an asylum
cover their basic subsistence needs. Because of the seeker will be given a bank card connected to the
preference for non-monetary provisions regulated by account into which they money will be deposited.
law, these are given in part as non-monetary
provisions and in part as cash benefits.

• Not provided to asylum seekers detained in
registration centres, family locations or restricted
freedom centres
• Asylum seekers are given cash, which may be
reduced in amount if the asylum seeker chooses to
have meals provided by the centre rather than
catering themselves.

Cash allowances are provided. These are made up
of a basic allowance and a supllementary allowance
for those asylum seekers that follow their contract
with the asylum centre. There is also a caregiver
allowance for those with children under 18, full
caregiver allowance for those with 2 children and a
reduced allowance for the next 2 children. No
allowance is given for children from the age of 5
onwards.

In cash or in kind depending on the accommodation
Appears to be paid in the same way as the national
Asylum seekers are entitled to a daily allowance.
where the asylum seeker is residing. For example, if Social Assistance provisions (i.e. cash or into a bank
the accommodation provides any food, then payment account).
in kind in this respect is given. If not, cash will be
provided.

Theoretically reception facilities can be withdrawn or
refused if an asylum seeker has their own resources
but this rarely happens in practice.
May be reduced if the asylum seeker has financial
means of a value higher than the maximum
resources allowed in order to benefit from the social
allowance system (around 6.000 euros for a single
person).
No specific assessment to determine if the asylum
seeker is destitute, but there are more or less some
guarantees that make this unlikely.

The living expenses of asylum seekers residing in
Denmark are normally covered by the DIS. If the
asylum seeker is married to a person legally residing
in Denmark, their spouse is required to support them.

No subsistence or accommodation requirements.
Living at the asylum reception centre is a free
service for asylum seekers. Asylum seekers may
choose to live privately i.e. with family and friends, but
if they do they will not be entitled to economic support.

There is no policy for providing accommodation. The Accommodation is provided as a matter of policy, not
'services for asylum seekers' information detailed on law.
the INZ website suggests details of where asylum
seekers may obtain rental accommodation.
There is a policy to provide some financial
assistance through a cash-less system known as
Quota refugees are taken into a Refugee
DP.
Resettlement Centre in Mangaree.

1. Asylum seekers going through a regular
procedure:
• Entitled to housing (within a reception centre) and
an allowance.
• They receive the temporary waiting allowance
("ATA") if they are not accommodated in a reception
centre, or the monthly substance allowance ("AMS")
if they are being housed in reception or transit
centres. It shall be noted that the allocation of the
ATA or AMS allowance stops as soon as they
receive a negative decision on appeal.

The Federal Office for Migration and Refugees is
responsible for deciding both asylum claims an
appeals.

The SMA is responsible for administering the asylum The IND is reponsible for administering the asylum
The DIS is responsible for administering the asylum
process. It also considers asylum applications. An
process and making decisions on asylum
process. The Danish Police are responsible for
appeal is first sent for re-examination to the SMA,
applications. The regional courts are responsible for border enforcement. The Refugee Appeals Board is
and if it stands by its decision, it is sent to the
the asylum appeal and are independent from the IND. responsible for the asylum appeal.
Migration Court at one of the administrative courts
who will decide the first appeal. There is the further
possibility of an appeal to the Migration Court of
Appeal, but this only examines in principle important
cases and only after having granted leave to appeal.

Administrative decisions are primarily made by the
UDI. The police, the UDI and the UNE make
decisions in immigration cases. The UDI considers
appeals on administrative decisions from the police,
foreign service missions or other public
administrative agencies. The UNE considers appeals
made by the UDI.

The police or Border Guard establish the identity,
travel route and entry in Finland of the asylum seeker.
All immigration is dealt generally with the Finnish
Immigration Service and the FIS make decisions on
asylum. Applicants may appeal decisions to the
Helsinki Administrative Court and the Supreme
Administrative Court.

The Aliens Office is responsible for registering the
applications and determining whether Belgium is
responsible under the Dublin procedure.
CGRS is responsible for determining asylum
applications.

The SEM administers the asylum process and
decides asylum claims in the first instance.

The Immigration Bureau (part of the Ministry of
Justice) is responsible for administering the asylum
process.

Appeals are submitted to the Federal Administrative
Court.

Initial decisions are made by the Home Office UK
The relevant office of the Immigration Bureau is
Visa and Immigration caseworkers and this body is
responsible for deciding both an asylum claim and an also responsible for administering the asylum
asylum appeal.
process.

Responsibility for the asylum process rests with the
Secretary of State for the Home Office.

Both the Confederation and the cantons are
responsible for providing material reception
conditions to asylum seekers, depending on whether
the person is in a federal or cantonal reception
centre. Accommodation is available for all asylum
seekers, regardless of their financial resources.

The state is not under an obligation to provide publicly Destitute individuals who submit an asylum
funded accommodation and financial support to
application as soon as reasonably practicable after
people whose asylum claims have not been finalised. arriving in the UK can apply for accommodation
and/or financial support from the UK Visas and
Refugees are entitled to receive the equivalent
Immigration whilst their claim is being decided.
benefits that Japanese citizens living in Japan enjoy
such as healthcare insurance and , in cases of need, Temporary full-board or self-catering accommodation
from social welfare.
can be provided. Successful applicants can ask for
somewhere to live, a cash allowance of £36.95 per
RHQ provide livelihood assistance of JPY 1500 per person per week or both as an asylum seeker. they
day and housing assistance of JPY 40,000 monthly
cannot choose where to live in the UK.
(for singles).

After entering Switzerland, asylum seekers spend
their first weeks or months (up to 90 days - though
this can be extended ) living in one of the five
'reception and processing centres'. After that time,
the applicants are transferred to a canton.

Details of RHQ's accommoodation support program
are not available.

Accommodation could be in a flat, house, hostel or
bed and breakfast. The type of property asylum
seekers are allocated depends on a number of
factors, such as whether they have children living with
them.

Material reception conditions consist of
accommodation, food, health care and limited
financial allowance according to the specific
entitlement to social assistance. Assistance benefits
are granted when a person is unable to maintain
themselves from their own resources, and under the
condition that no third party is required to support
him/her on the basis of a statutory or contractual
obligation. Support is provided in kind, where
possible.

Financial support is provided by wire transfer or
cash.

Applicants collect money from a local post office
each week. Payment cards are used where
applications for asylum have been refused.

Accommodation is available for all asylum seekers,
regardless of their financial resources.

Those who need aid need to demonstrate their
financial condition and the impossibility of financial
support from other family members.

To claim asylum support, individuals must be
'destitute'. Section 95(3) of the Immigration and
Asylum Act 1999 defines destitution as follows:
"For the purposes of this section, a person is
destitute if—

CALL is responsible for appeals against negative
first instance decisions from CGRS.

FEDASIL grants material assistance to asylum
seekers and to other categories of foreigners with
equal rigts to reception. This includes
accommodation, food, clothing, medical care, and
social, legal and administrative guidance.

2. Asylum seekers placed under an accelerated
procedure:
• Eligible for the emergency reception scheme.
• Do not have access to the universal healthcare
scheme.
Only those who are placed in an accelerated
procedure because they are from a safe country of
origin can receive the ATA, which will automatically
stop as soon as they receive a rejection by OPFRA
on first instance.

What type of
accommodation
is available to
me?

Communicare Accommodation Services organise
Government assisted Convention Refugees Abroad either long-term accommodation or short term
provided with fully funded accommodation
housing until long term accommodation can be found.
Privately sponsored refugees (Convention Refugees
Abroad and members of the Country of Asylum Class
supported by "Groups of Five", "Sponsorship
Agreement Holders" or another institution with
adequate financial capacity - fully funded
accommodation.

N/A. A number of nongovernmental and state-funded N/A
shelters offer themselves as accommodation
addresses in applications for release on bond or
parole.
Examples include:
• International Friendship House, Pennsylvania;
• Freedom House, Detroit; and
• Refugee Immigration Ministries, Boston.

After claiming asylum, the person is accommodated
in Baleskin reception centre for a period of up to 8
weeks.

An applicant can either stay with families, relatives
and friends or stay in one of the reception centres
provided by the SMA. If the asylum seeker stays
independently they must give contact details of the
address at which they are going to stay. They cannot
choose where to live and may need to move to a new
location during the waiting period for their decision,
due to a lack of space.

Specific details not readily available.

What type of
financial support
is available to
me?

Loans are provided through the Immigration Loans
Programme to Convention Refugees Abroad and
Country of Asylum classes members to cover:

N/A

In general, none. Any benefits will be provided in
cash, but must be paid into a bank account.

No information, save below

• Costs of medical examinations abroad;
• Travel documents; and
• Transportation to Canada.

When accommodated outside collective
accommodation benefits in the form of vouchers or
other comparable non-cash benefits or cash benefits
may be granted where required by the situation,
instead of benefits in kind.

Assistance loans are also available to newcomers to
Communicare provides emergency relief through cover expenses such as housing rental, telephone
food vouchers and food packages. Limited funding deposits and work tools.
means there are strict guidelines around emergency
relief.
Government support can also provide income
support for up to one year or until the Refugee
becomes self reliant.

Am I eligible for
accommodation
and/or financial
support?

To be eligible a person needs to meet financial
Only Convention Refugees from Abroad and
hardship criteria and have been waiting for a decision members of the Country of Asylum Class are eligible
on a Protection Visa for six months.
for financial support. Further criteria are set by
independent providers that vary between provinces.
There are exemptions to the six month waiting period
if the person is:
• An unaccompanied minor;
• Elderly;
• Unable to work due to the effects of torture and
trauma;
• Unable to work due to a disability or illness (physical
or mental);
• Parents with a child under 18 years of age;
• A full time carer;
• Pregnant;
• The husband or wife, defacto, or sponsored fiancé
of a permanent resident; or
• Experiencing financial hardship resulting from a
change in circumstance beyond your control since
the persons arrival in Australia.
Financial assistance no longer available once
decision has been made.
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Both the Confederation and the cantons are
responsible for providing material reception
conditions to asylum seekers, depending on whether
the person is in a federal or cantonal reception
centre.

For health care benefits, asylum seekers must obtain
a health insurance voucher (Krankenschein). These
are usually handed out by medical personnel in the
initial reception centres, but once asylum-seekers
have been referred to other forms of accommodation
they usually have to apply for them at the social
welfare office of their municipality.

N/A

Financial support may only be obtained if the asylum No eligibility criteria. All valid asylum applicants
seeker already has a valid and current visa. Then
eligible for support.
they may be eligible to receive an Emergency Benefit
from Work and Income while the refugee and
protection claim is being processed.

1. Accommodation
Reception centres: Only those who have an
authorisation to remain and who have a pending
asylum claim are eligible to stay in reception centres.

If asylum-seekers have income or capital at their
disposal, they are legally required to use up these
resources before they can receive benefits under the
AsylbLG. In general, unaccompanied children who
are not immediately refused entry or returned after
2. Eligibility criteria for the Temporary Waiting
having entered Germany illegally, are taken into care
Allowance (ATA):
of the youth welfare office (Jugendamt) in the
municipality in which they have had the first contact
18 or over, for the duration of the examination of their with authorities or in which they have been
application. The exception being for asylum seekers apprehended. To be taken into care involves the
under an accelerated procedure who benefit from the appointment of a guardian and the placing into
ATA only during the first instance stage. The amount accommodation
is EUR 11.35 a day per adult or EUR 340.50 in a
month of 30 days as of 1st January 2014.
3. Monthly Subsistence Allowance (AMS):
This allowance is allocated by the reception centres
to each person (not only adults over 18) and replaces
the ATA allowance once the asylum seekers enters a
centre, if they do not have a sufficient level of
resources.The amount of AMS can vary between a
total of 91 and 718 euros a month.

Asylum seekers must tell the SMA how much money
they have as well as other assets they have, and
must notify the SMA of any changes to their financial
situation. It is illegal to not report income and failure
can lead to a decrease or withdrawal of the financial
support offered. The daily allowance can be reduced
if an asylum seeker:
-does not cooperate in proving their identity;
-hinders the investigation of their application for
asylum by going into hiding; or
-does not cooperate in measures necessary for
carrying out refusal of entry or expulsion

All asylum seekers are eligible for free
accommodation (if they are unable to financially
support themselves) and financial support at a
reduced rate based on the national income
supplement and to basic and emergency healthcare.
If an asylum seeker is in employment, they may be
required to contribute towards their own living costs.
The merits of their claim are not taken into
consideration.

Every asylum seeker has the right to acceptable
reception conditions from the moment they have
registered their applicaton. The system of reception
is now purely material aid. In practice, there is no
assessment of sufficient financial resources nor of
the actual risk of destitution taking place at the
moment of intake.

(a) he does not have adequate accommodation or
any means of obtaining it (whether or not his other
essential living needs are met); or
(b) he has adequate accommodation or the means of
obtaining it, but cannot meet his other essential living
needs".

AUSTRALIA
Will I be able to
see a doctor?

CANADA
Yes - the government of Canada guarantees
emergency medical treatment at no charge for those
Yes - asylum seekers can access general health who cannot afford to buy their own medical
care
insurance. Some medical clinics also offer free
check-ups to refugee claimants
Illegal Maritime Arrivals in the community on Bridging
Visas receive access to health services under
Medicare. However, they do not have access to a
health care card and are generally required to pay for
any gaps in the costs of medical services

UNITED STATES
NEW ZEALAND
No - there is no legislative right to free healthcare for No - New Zealand does not have a free public health
asylum seekers during their asylum claim.
system, they have a subsidised system. Asylum
seekers are eligible for this and the cost of seeing a
Those who are living in the United States or are
doctor depends on your age, location and personal
seeking admission at a US port of entry when they
circumstances. It is free for children under 6.
apply for asylum are recommended to have a
domestic medical exam once they have been granted
asylum status. When an asylum seeker applies for
adjustment of status, an I-693 medical examination
(including vaccinations) by a civil surgeon is required.

IRELAND
Yes - access to health care is free for asylum
seekers living in Direct Provision.
Refused asylum seekers will have access to free
healthcare whilst they are still in receipt of Direct
Provision. A person with a medical card is entitled to
prescribed drugs and medicines but must pay a
charge for prescribed medicines and other items.

All people in immigration detention, including
Community Detention are provided with health care at
a standard broadly commensurate with that available
to Australians

Will I be able to
earn a living?

However, asylum seekers placed under an
accelerated procedure do not have access to the
universal healthcare scheme but are entitled to state
medical assistance (AME). AME is available for only
3 months of residence in France.
Refused asylum seekers have access to PASS or
welcoming centers monitored by the NGO Doctors
Without Borders.

No - applicants can apply for employment
Yes - an affirmative asylum applicant can apply for a
authorisation, but this is usually only granted in cases work permit six months after applying for asylum
where the asylum seekers cannot subsist on public
(Form I-765).
benefits.
In order to establish eligibility, the applicant needs to
show they fit into one of the categories, which include
asylee/refugee with a pending application.

No - asylum seekers who arrive by boat and released
on a bridging visa cannot work.

FRANCE
Yes - asylum seekers going through a regular
procedure are entitled to healthcare free of charge
provided annual resources do not exceed EUR 9,534
per household.

Yes - but only if issued a work visa. Criteria:
• In good health and of good character;
• Have a passport valid for at least three months past
the date you are to leave NZ; and
• Be genuine in wanting to work in NZ.

No - aylum seekers are prohibited from working.

GERMANY
Yes generally - however, the law restricts health care
for asylum seekers to instances “of acute diseases
or pain”, in which “necessary medical or dental
treatment has to be provided including medication,
bandages and other benefits necessary for
convalescence, recovery, or alleviation of disease or
necessary services addressing consequences of
illnesses.” The law further contains a special
provision for pregnant women and for women who
have recently given birth. They are entitled to
“medical and nursing help and support”, including
midwife assistance. In addition, the law states that
further benefits can be granted “if they are
indispensable in an individual case to secure health”.

Yes - but this is strictly limited. Permitted only if under Yes - asylum seekers are allowed to work three
a temporary work permit, obtained if the first instance months after submitting their asylum application.
determination has not ruled on the application within
one year after it was lodged.
Restrictions:
• Asylum seekers are not allowed to work on a selfemployed basis for the duration of their asylum
procedure;
• Asylum seekers have to apply for an employment
permit. They have to prove that there is a “concrete”
job offer;
• For 12 months after accessing the labour market,
the job centre has to carry out a “priority review”, i.e.
an examination of whether there is another jobseeker who is suited for the offered position and who
has a better status in terms of employment
regulations; and
• The job centre carries out a “review of labour
conditions”, i.e. an examination of whether labour
rights are adhered at the workplace and whether
wages correspond to regional standards.

SWEDEN
Yes - asylum seekers are entitled to necessary
medical care. When seeking protection in Sweden a
person is entitled to a free medical examination at a
healthcare centre. There is also the right to
emergency medical and dental care. If the LMA card
is shown, an asylum seeker will pay SEK 50 to see a
doctor or collect medicine. Children under the age of
18 are allowed the same free healthcare as Swiss
children. Pregnant asylum seekers have the right to
receive free maternity care, the right to an abortion
and the right to receive contraceptive advice
services for free. If asylum seekers have paid over
400 kronor for doctor's appointments, medical
transportation and prescription drugs within six
months, they can apply for a special allowance.

NETHERLANDS
Yes - basic health care is provided. The Health
Centre for Asylum seekers is the first contact for
asylum seekers.
•Asylum seekers have health care provided in
reception centres, may visit a family doctor, GP,
midwife or hospital.
• In the family housing location and for rejected
asylum seekers and irregular migrants health care for
adults is only accessible in the case of a medical
emergency.

Yes - people may work while they claim asylum
without a work permit if:
• Their application is being considered in Sweden
and is estimated to take more than four months;
• They help prove their identity; and
• Their application is legitimate.

Yes - Dutch legislation allows access to the labour
market for asylum seekers but in practice it is
extremely hard for them to find a job, and they can
only work a maximum of 24 weeks each 12 months.

DENMARK
Yes - the DIS covers their healthcare costs but:
• Children under 18 are entitled to the same
healthcare as Danish children regardless of their
health.
• Adult asylum seekers are only covered for
expenses incurred for urgent treatment (e.g. cannot
be postponed and/or pain relieving)
• Healthcare assessments are provided by the health
staff at the centre, and they can be treated there or
referred to specialists if this is required.

NORWAY
Yes - the health care system has the same
responsibilities for health services as for the rest of
the population. At some reception centres, the health
services have their own offices for residents. In other
places, the residents meet at the local health centre
or are assigned to a particular doctor, while some
reception centres have their own doctor/nurse who
comes to the centre. There is no evidence to suggest
that asyum seekers have difficulty accessing
healthcare.

FINLAND
Yes - there is an ability to see nurses at the reception
centre and asylum seekers are given free health
screenings by municipal (and sometimes private)
hospitals on their arrival. If further medical care is
required the asylum seeker may be required to pay a
fee if they are in receipt of an income or to fund the
treatment where it is not deemed necessary by the
doctor in charge of their care.

BELGIUM
Yes - asylum seekers are entitled to all medical care.
The medical costs will first have to be paid by the
asylum seeker, who is later reimbursed. The asylum
seeker does not have to pay if he lives in a reception
centre.
However, if the asylum application is been refused
and the reception rights have come to an end, the
asylum seeker will only be entitled to urgent medical
help, which he has to seek himself from the local
Public Social Welfare Centre.

SWITZERLAND
Yes - asylum seekers are entitled to receive any
necessary medical care. If medical assistance is
needed, a person at the reception centre will be able
to assist and arrange for an appointment with a
doctor. The state pays for health insurance during the
asylum procedure which ensures access to medical
care. Under Swiss federal law, emergency aid will
cover healthcare should the application for asylum be
unsuccessful but the applicant remains in the
country.

UNITED KINGDOM
Yes - in England, there is free hospital treatment to
asylum seekers with a current claim, those refused
asylum seekers who are receiving s.95 or s.4
support and unaccompanied asylum seeking children.
In Scotland all asylum seekers are entitled to full free
health care, including those refused asylum, asylum
seekers not on s.4 support and including the
spouse/civil partner and any dependent children of
any of these people.
In Northern Ireland, a refused asylum seeker is not
entitled to free secondary healthcare unless they can
show that they are ordinarily or lawfully resident.

Yes - subject to conditions.

Yes - the applicant may be given the right to take
employment until the application is decided if they
have undergone an asylum interview, there is no
doubt as to their identity and there is no question of
rejecting the applicant or requesting another coutnry
to take back the applicant.

Yes - applicants are permitted to work while applying
for asylum from 3 months after the date their
application is submitted. This is increased to a 6
month period where the applicant is unable to provide
a valid travel document.

No - asylum seekers cannot work for the first 6
months after submitting their applications. However,
they can work if they have not received a decision 6
months after submitting their application ( by being
granted a work permit card C).

Yes - asylum seekers cannot engage in employment
during the first three months after filing an application.
The canton of attribution may extend this restriction
for a further three months if the asylum application is
rejected at the first instance within the first three
months period. After this time limit, asylum seekers
are allowed to work if the following conditions are
met:
• the general economic and employment situation
must allow it;
• an employer must request to employ an asylum
seeker;
• the salary and employment conditions customary for
the location, profession and sector are fulfilled; and
• no other Swiss or EU/EFTA resident or foreign
person with a residence permit with the required
profile can be found for the job.
The cantons can limit access to certain sectors.
The issuance of an authorization to work by cantons
is subject to the payment of the special charge
established by national law for the reimbursement of
social assistance benefits, departure and
enforcement costs as well as the costs of the appeal
procedure
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JAPAN
No - there is no free healthcare for refugee
applicants. However, some assistance with
accessing healthcare is provided by RHQ and the
eligibility criteria appears to be handled on a case by
case basis.

No - a refugee applicant without proper residence
status in Japan is not permitted to work during the
review period.
However, if the applicant already holds a valid shortterm visa at the time of the refugee application,
he/she may apply for special permission to work in
Japan. if the refugee application is rejected at the
first instance, the special permission to work will be
cancelled.

No - asylum seekers are not allowed to work unless
they have been waiting for a decision on their case
for more than a year through no fault of their own, in
which case they can apply to the Home Office for
permission to work.
If permission is granted it is limited to applying for
vacancies in listed shortage occupations. These are
specialist trades and professions which are in short
supply in the UK and are defined very specifically
(e.g. consultant in neuro-physiology, electricity subsstation electrical engineer). Self-employment is
prohibited.
If asylum has been granted, the applicant can enter
the labour market and is eligible to claim state
benefits.

This publication is intended as a general overview and discussion of the subjects dealt with. It is not intended to be, and should
not be used as, a substitute for taking legal advice in any specific situation. DLA Piper will accept no responsibility for any
actions taken or not taken on the basis of this publication. If you would like further advice, please speak to your DLA Piper
contact on +44 (0) 8700 111 111. DLA Piper is an international legal practice, the members of which are separate and distinct
legal entities. For further information please refer to
www.dlapiper.com.
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